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EFFECTS  OF  FISCAL  YEAR  1996  FUNDING  ON 
THE  NATIONAL  LABOR  RELATIONS  BOARD 


TUESDAY,  FEBRUARY  6,  1996 

U.S.  Senate, 
Subcommittee  on  Labor,  Health  and  Human 
Services,  and  Education,  and  Related  Agencies, 

Committee  on  Appropriations, 

Washington,  DC. 

The  subcommittee  met  at  9:35  a.m.,  in  room  SD-192,  Dirksen 
Senate  Office  Building,  Hon.  Arlen  Specter  (chairman)  presiding. 
Present:  Senators  Specter,  Jeffords,  and  Harkin. 

NATIONAL  LABOR  RELATIONS  BOARD 

STATEMENT  OF  WILLIAM  B.  GOULD  IV,  CHAIRMAN 

ACCOMPANIED  BY: 

CHARLES  I.  COHEN,  BOARD  MEMBER 
FRED  FEINSTEIN,  GENERAL  COUNSEL 
HARDING  DARDEN,  JR.,  BUDGET  OFFICER 

OPENING  REMARKS  OF  SENATOR  ARLEN  SPECTER 

Senator  Specter.  The  Subcommittee  on  Labor,  Health  and 
Human  Services,  and  Education,  and  Related  Agencies  will  now 
proceed  on  this  hearing  on  the  effects  of  fiscal  1996  funding  on  the 
National  Labor  Relations  Board.  Senator  Harkin  is  expected  to  join 
us  soon,  and  has  asked  that  we  proceed.  The  Senate  is  going  to  be 
in  session  today,  but  our  schedule  is  not  what  it  customarily  is,  so 
the  issue  of  attendance  is  always  one  that  is  undetermined  until 
the  Senators  actually  appear.  So  we  will  proceed. 

The  purpose  of  this  hearing  is  to  find  out  what  the  impact  of  the 
current  funding  for  the  National  Labor  Relations  Board  is,  and 
what  would  happen  if  the  funding  proposed  by  the  House  of  Rep- 
resentatives took  effect,  which  is  a  30-percent  cut.  The  NLRB  is 
one  of  many,  many  agencies  which  is  having  difficulties  because  we 
have  not  passed  appropriations  bills  in  a  number  of  lines,  and  one 
of  the  most  important  ones  is  the  subcommittee  which  I  chair  on 
the  Departments  of  Labor,  Health  and  Human  Services,  and  Edu- 
cation, where  it  has  been  very  difficult  for  many  of  the  Depart- 
ments to  do  planning.  And  the  complex  question  arose  recently 
about  the  issue  of  furloughs  and  about  your  funding  and  your  being 
a  labor-intensive  organization,  and  after  some  consultation,  delib- 
eration, we  have  proceeded  to  keep  the  National  Labor  Relations 
Board  afloat,  I  think  would  be  a  fair  statement,  but  there  is  a  lot 
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of  controversy  as  to  what  your  funding  levels  ought  to  be  and  how 
you  are  allocating  your  resources. 

I  am  concerned  about  the  delicacy  of  inquiries  into  the  adjudica- 
tory function  of  the  National  Labor  Relations  Board.  Your  agency 
is  not  an  article  III  court  like  the  Federal  courts,  the  Supreme 
Court,  and  the  other  Federal  courts  created  by  Congress,  so  you  do 
not  have  constitutional  standing.  But  you  do  have  an  adjudicatory 
role,  so  I  am  aware  of  the  sensitivity  there,  and  if  we  stray  into 
areas  where  you  feel  uncomfortable  I  want  you  to  be  very  forth- 
right in  expressing  yourselves  on  that  subject. 

The  riders  which  have  been  attached  by  the  House  of  Represent- 
atives go  a  substantial  distance  in  affecting  what  would  customar- 
ily be  in  the  province  of  the  authorizing  committees,  where  there 
have  been  riders  attached  on  injunctive  jurisdiction  or  mandatory 
oral  arguments  or  four  out  of  five,  more  than  a  simple  majority  on 
the  Board,  and  that  is  another  sensitive  subject,  with  many  feeling 
that  those  ought  to  be  issues  for  the  authorizing  committee  and  not 
the  Appropriations  Committee.  But  it  is  not  unheard  of  in  the  Con- 
gress for  the  appropriators  to,  in  effect,  touch  authorizing  issues 
with  the  cutoff  of  funds  of  one  line  or  another. 

PREPARED  STATEMENT 

With  that  brief  introduction,  and  I  have  a  more  formal  statement 
which  will  be  included  in  the  record  without  objection,  I  will  now 
proceed. 

[The  statement  follows:] 

Prepared  Statement  of  Senator  Arlen  Specter 

The  Subcommittee  will  come  to  order.  Today  we  will  examine  the  funding,  activi- 
ties, and  mission  of  the  National  Labor  Relations  Board.  Over  the  past  several 
months,  I  have  been  involved  in  discussions  with  Chairman  Porter  and  Members 
of  his  House  Subcommittee  regarding  the  resolution  of  funding  differences  between 
the  House  and  Senate  bills.  During  this  process,  funding  for  the  National  Labor  Re- 
lations Board  has  been  a  major  point  of  contention.  The  House-passed  Labor-HHS 
Appropriations  bill  cut  the  Board's  funding  30  percent  below  the  1995  appropriation 
and  included  several  legislative  riders  limiting  the  Board's  authority.  The  Senate 
bill,  reported  by  the  Committee  on  September  15,  froze  the  Board's  funding  at  the 

1995  level  and  did  not  include  the  legislative  riders. 

Beyond  funding,  the  provisions  in  the  House-passed  appropriations  bill  also  re- 
stricted the  Board's  ability  to  pursue  injunctive  relief  The  Senate  deleted  these  pro- 
visions from  its  version  of  the  bill,  so  these  issues  remain  unresolved.  I  welcome 
comments  on  these  matters  from  our  witnesses  today. 

Action  on  the  Labor,  HHS  and  Education  bill  has  been  stalled  in  the  Senate  due 
to  the  "striker  replacement"  provision.  Therefore,  agencies  funded  by  the  bill  have 
been  operating  since  last  October  under  a  series  of  restrictive  continuing  resolu- 
tions. Under  the  latest  continuing  resolution,  funding  is  limited  to  the  lower  of  the 
House  passed  bill  or  the  1995  appropriation.  Protection  is  included  for  those  agen- 
cies and  programs  in  the  bill  which  were  cut  by  the  House  below  25  percent  in  the 
continuing  resolution.  In  these  cases,  the  agencies  are  permitted  funding  sufficient 
to  avoid  major  furloughs  or  layoffs  of  staff.  For  the  NLRB,  this  means  that  they  will 
have  sufficient  funds  to  operate  without  layoffs  or  furloughs  until  at  least  the  expi- 
ration of  the  present  Continuing  Resolution  on  March  15,  1996. 

Between  now  and  then,  I  would  like  to  resolve  the  National  Labor  Relations 
Board  appropriations  issues,  so  that  we  can  provide  funding  for  the  balance  of  fiscal 

1996  either  in  a  regular  Labor-HHS  appropriations  bill  or  on  a  full  year  Continuing 
Resolution.  Allegations  of  bias  and  wasteful  spending  have  been  brought  against  the 
Board  and  merit  careful  scrutiny.  I  have  called  this  hearing  to  examine  the  conten- 
tious issues  involving  Board  practices  and  budgets  which  have  left  unresolved  nego- 
tiations on  funding  for  the  National  Labor  Relations  Board. 


The  National  Labor  Relations  Board  is  responsible  for  preventing  and  remedying 
unfair  labor  practices  committed  by  employers,  employees,  and  unions.  Its  functions 
are  divided  between  a  five-member  board  and  the  Office  of  General  Counsel.  The 
Office  of  General  Counsel  investigates  and  prosecutes  unfair  labor  practice  charges, 
while  the  Board  reviews  all  cases  decided  by  administrative  law  judges. 

Today,  we  will  examine  both  the  practices  and  policies  of  the  Board,  as  well  as 
hear  testimony  on  the  alleged  biased  actions  and  misuse  of  funds.  We  have  two  pan- 
els of  witnesses.  The  first  panel  consists  of:  Mr.  William  Gould,  Chairman  of  the 
National  Labor  Relations  Board;  Mr.  Charles  Cohen,  Republican  member  of  the 
Board;  and  Mr.  Fred  Feinstein,  the  agency's  General  Counsel.  The  second  panel  con- 
sists of  Mr.  Richard  Trumka,  Secretary-Treasurer  of  the  AFL-CIO,  and  Dr.  Law- 
rence Hunter,  President  of  the  Business  Leadership  Council. 

SUMMARY  STATEMENT  OF  WILLIAM  B.  GOULD  IV 

Senator  Specter.  It  is  our  practice  to  try  to  limit  oral  testimony 
to  5  minutes  so  that  we  can  have  the  maximum  amount  of  time 
for  dialog,  questions,  and  answers.  And  any  formal  statements  will 
be  placed  in  the  record  in  full. 

We  now  turn  to  the  Chairman  of  the  National  Labor  Relations 
Board,  the  Honorable  William  B.  Gould  IV.  Chairman  Gould,  pro- 
ceed. 

Mr.  Gould.  Thank  you.  Senator  Specter.  I  welcome  this  oppor- 
tunity to  appear  before  you  once  again  as  Chairman  of  the  Board, 
and  I  want  to  introduce  my  fellow  Board  members.  Chuck  Cohen 
who  is  sitting  to  my  left,  and  Margaret  Browning  who  is  in  the  first 
row  to  my  right,  as  well  as  General  Counsel  Fred  Feinstein,  my 
Chief  Counsel  William  Stewart,  and  Harding  Darden,  our  budget 
officer,  and  Gloria  Joseph,  the  Director  of  Administration. 

As  you  know,  I  am  the  14th  Chairman  to  serve  as  head  of  this 
agency  since  it  was  created  60  years  ago  and  the  statute  being  de- 
clared constitutional  2  years  after.  Prior  to  our  act  there  were  basi- 
cally two  ways  to  resolve  the  kinds  of  conflicts  that  come  before  us. 
Senator.  One  was  industrial  strife  or  other  forms  of  self  help; 
strikes,  picketing,  sometimes  violent;  employer  use  of  union  spies; 
interrogation;  coercion;  discharge  of  union  adherence.  And  the  sec- 
ond was  through  resort  to  courts  of  general  jurisdiction  at  both  the 
Federal  and  State  level.  For  over  130  years  we  had  litigation  in  the 
country  under  different  rubrics  like  conspiracy,  antitrust  law,  and 
I  think  the  general  consensus  is  that  the  involvement  of  the  courts, 
their  lack  of  expertise  and  their  one-sided  approach  brought  the 
law  into  disrepute  in  this  area,  and  in  so  doing,  undermined  the 
respect  for  law  which  is  critical  to  any  kind  of  democratic  society. 

I  think  that  the  past  60  years  of  our  Board  and  of  our  statute 
have  provided  a  credible  vehicle  for  resolving  labor  management 
disputes.  The  bulk  of  objective  and  academic  opinion  is  that  the 
Board  has  used  its  authority  in  a  credible  manner,  and  that  the 
procedures  which  Congress  put  in  place  six  decades  ago  serve  the 
public  well,  in  sharp  contrast  to  the  experience  of  the  Federal  and 
State  judiciary  in  the  years  preceding.  And  I  would  urge  this  sub- 
committee to  take  into  account  our  60-year  history,  the  work  we 
have  done  over  these  past  couple  of  years,  and  not  return  us  to  the 
bad  old  days  of  the  previous  century  through  the  appropriations 
process. 

The  Board  is  an  independent  agency  which  is  to  be  free  of  politi- 
cal control  by  either  the  executive  or  the  legislative  branch,  and  it 
is  designed  to,  as  you  know  Senator,  perform  two  functions:  to  hold 


elections  and  to  hear  unfair  labor  practice  cases.  Over  the  past  2 
years  we  have  been  busy  with  a  number  of  reinvention  initiatives. 
We,  in  1994,  created  an  advisory  panel,  an  NLRB  advisory  panel 
consisting  of  50  of  America's  most  distinguished  lawyers  on  both 
the  management  and  union  side  who  advise  us  and  the  general 
counsel  about  appropriate  changes  in  our  procedures.  And  we  have 
discussed  a  wide  variety  of  changes  with  them,  the  business  of 
postal  ballots,  sequestration  orders,  time  targets  for  representation 
cases,  suggestions  for  shortening  time  from  election  petitions  to 
hearing,  and  the  experience  to  date  with  our  use  of  settlement 
judges.  Also,  new  bench  decisions  which  administrative  law  judges 
are  authorized  under  an  experimental  program  to  utilize.  And  the 
perspectives.  Senator  Specter,  provided  by  the  advisory  panel  have 
proven  to  be,  in  my  judgment,  very  helpful  to  the  Board  and  the 
general  counsel. 

We  have  also  instituted  here  in  Washington  a  new  speed  team 
effort  procedure  where  we  assign  cases  to  Board  members  and  the 
Board  members  identify  cases  that  present  straightforward  issues, 
usually  factual  issues,  and  a  draft  can  be  promptly  circulated  and 
put  on  the  fast  track.  I  am  pleased  to  report.  Senator  Specter,  that 
due  to  all  of  these  innovations,  as  of  January  1  the  Board  backlog 
was  at  a  historic  and  unprecedented  low,  more  so  than  the  entire 
two  decades  preceding  it,  during  which  unfair  labor  practice  litiga- 
tion increased  dramatically. 

I  am  also  proud  of  our  use  of  section  10(j)  injunctions  and  our 
promotion  of  the  rule  of  law  through  this  mechanism,  which  Con- 
gress gave  us  as  part  of  the  Taft-Hartley  Amendment  in  1947.  Al- 
though I  voted  personally  against  such  requests  in  six  cases,  and 
have  voted  for  oral  argument  but  was  overridden  by  the  other  four 
members  of  the  Board  in  10(j)  cases,  I  think  that  the  overwhelming 
number  of  such  requests  have  articulated  a  sound  approach  to  na- 
tional labor  policy,  and  my  belief  is  that  the  most  effective  use  of 
the  administrative  process,  as  well  as  a  principled  invocation  of  our 
injunctive  authority  have  induced  many  employers  and  unions  to 
voluntarily  abide  by  a  law  that  they  might  otherwise  have  violated. 

PREPARED  STATEMENT 

On  behalf  of  the  agency,  Mr.  Chairman,  I  want  to  say  that  I  am 
grateful  for  the  support  that  we  receive  from  both  sides  of  the  aisle 
and  in  both  Houses  of  Congress.  The  budgetary  reduction  passed 
by  the  House  now  jeopardizes  as  never  before  the  agency's  ability 
to  meet  its  mission.  We  hope  you  will  agree  with  us  that  the  Board 
be  permitted  to  continue  to  play  its  important  role  of  resolving 
labor  disputes  quickly  and  fairly.  General  Counsel  Feinstein  and  I 
have  submitted  a  joint  formal  statement  which  I  would  ask  be 
made  a  part  of  the  record. 

Senator  Specter.  Without  objection,  it  will  be  made  a  part  of  the 
record. 

Mr.  Gould.  Thank  you  very  much,  Mr.  Chairman. 

[The  statement  follows:] 


STATEMENT  OF  WILLIAM  B.  GOULD  IV,  CHAIRMAN,  NATIONAL 
LABOR  RELATIONS  BOARD 

Chairman  Specter,  Senator  Harkin,  and  Members  of  the  Subcommittee; 


Thank  you  for  giving  us  this  opportunity  to  appear  before  the  Subcommittee  in 
support  of  adequate  funding  for  the  National  Labor  Relations  Board  for  the  current  fiscal 
year.  We  are  well  aware  of  the  unusual  nature  of  this  hearing.  We  sincerely  hope  that 
our  testimony  and  our  responses  to  any  questions  that  you  may  have  will  convince  you 
that  the  NLRB  is  fully  deserving  of  continued  support  at  at  least  last  year's  level. 


The  NLRB  is  an  independent  agency  whose  sole  function  is  to  enforce  the 
National  Labor  Relations  Act  (NLRA).  The  NLRA  is  unique  in  American  law  because, 
rather  than  imposing  affirmative  obligations  on  business  or  defining  benefits  for 
workers,  it  establishes  a  process  by  which  employees,  should  they  choose  to  do  so, 
can  organize  themselves  to  affect  their  working  conditions.  Thus,  the  NLRB  does  not 
engage  in  "regulation"  in  the  commonly  understood  sense  of  the  word.  Rather,  it 
facilitates  a  process  by  which  employers  and  employees,  if  they  so  choose,  can  work 
out  for  themselves  the  terms  and  conditions  of  employment.  By  enforcing  the  "ground 
rules"  for  workers  and  management  alike,  the  NLRB  provides  for  the  peaceful,  orderly 
resolution  of  labor  disputes.  It  does  this  in  two  ways: 

•  It  conducts  elections  to  determine  by  majority  vote  in  secret-ballot  elections  whether 
employees  will  be  represented  for  collective-bargaining  purposes. 

•  It  investigates  charges  filed  by  employees,  emplovrrs,  and  unions  and,  absent 
settlement,  litigates  meritorious  cases  in  internal  administrative  proceedings  and 
before  the  federal  courts,  thereby  remedying  unfair  labor  practices  (ULPs) 
committed  by  employers  and  unions. 

Three  recent  examples  serve  as  illustrations: 

/ 


•  When  employees  at  an  oil  company  were  fired  from  their  jobs  in  northern  Michigan 
for  asking  their  employer  for  better  working  conditions,  the  NLRB's  Milwaukee  office 
went  to  court  to  secure  their  immediate  reinstatement. 

•  When  a  hospital  in  Montana  stopped  bargaining  with  its  nurses,  claiming  they  were 
all  supervisors,  the  NLRB  quickly  investigated  the  case  and  persuaded  the  hospital 
to  resume  bargaining. 

•  When  union  violence  on  picket  lines  in  Wyoming  got  out  of  the  control  of  local 

authorities,  the  NLRB  went  into  federal  court  and  obtained  an  injunction  to  stop  the 

violence. 

These  three  examples  are  merely  illustrative  of  what  the  NLRB  does,  day  in  and 

day  out,  as  it  has  done  over  its  60-year  life.    It  has  done  so  with  a  dedicated  staff, 

located  in  52  offices  across  the  country  so  as  to  be  close  to  the  site  of  labor  disputes, 

using  procedures  that  have  been  developed  and  refined  over  many  years. 

Since  its  inception,  the  NLRB's  efficient  and  effective  administration  of  the  NLRA 
has  promptly  resolved  thousands  of  labor  disputes  brought  to  it  each  year.  By  timely 
and  peacefully  resolving  labor  disputes,  the  NLRB  contributes  to  the  prevention  of  strife 
and  discord  in  industry,  construction,  and  services  for  the  benefit  of  the  public  and  the 
nation's  economy.  During  fiscal  1994,  the  most  recent  year  for  which  final  statistics  are 
available,  the  NLRB  obtained  offers  of  reinstatement  for  more  than  4,100  employees 
and  collected  more  than  $82  million  in  backpay.  The  amount  that  the  NLRB  has  saved 
employers  and  employees  in  cost  avoidance  is  immeasurable.  Representatives  of 
management  and  employees  alike  have  praised  the  NLRB  as  a  model  of  workplace 
dispute  resolution. 

The  focus  of  NLRB  casehandiing  is  at  the  Regional  Office  level,  where  unfair 
labor  practice  charges  and  election  petitions  are  received  and  initially  processed.  Last 
year,  these  Regional  Offices  received  approximately  40,000  charges  and  petitions  filed 
by  employers,  employees,  and  unions.   Ninety  percent  of  ttiese  cases  were  processed 


from  beginning  to  end  without  any  involvement  by  Washington.  Of  the  more  than 
30,000  unfair  labor  practice  charges  filed,  about  two-thirds  were  dismissed  in  their 
entirety  following  initial  investigation  by  Regional  Offices.  The  great  majority  of  these 
were  dismissed  within  45  days  of  being  filed.  More  than  half  of  election  petitions  led  to 
the  holding  of  secret-ballot  elections  within  44  days  of  the  filing  of  the  petition. 

This  is  a  record  and  a  tradition  of  efficiency  that  has  served  the  public  well.  But 
that  record,  reputation,  and  ability  to  get  the  job  done  have  recently  been  stretched  to 
the  breaking  point  Current  efforts  to  sharply  reduce  the  Agency's  funding  come  at  a 
time  when  we  have  been  taking  numerous  steps  to  stay  on  top  of  a  growing  caseload. 

The  NLRB  has  downsized  substantially  in  recent  years,  from  an  authorized  FTE 
of  2,945  in  1980,  to  2,054  in  1995.  Because  of  this  downsizing,  attrition,  and  inability  to 
hire  due  to  funding  uncertainties,  we  currently  are  operating  at  a  staffing  level  of  1,950 
FTE. 

The  NLRB  is  required  to  process  all  cases  filed  with  the  Agency.  Although  intake 
declined  in  the  early  1980's,  it  leveled  off  thereafter  and  has  grown  since  then.  The  net 
effect  of  the  steady  FTE  reduction,  unaccompanied  by  a  commensurate  decline  in  case 
intake,  has  been  that  the  case  handling  burden  per  FTE  has  risen  markedly:  The  intake 
per  FTE  for  1995  was  23.5  percent  above  the  figure  for  1985.  In  addition  to  an 
increase  in  cases  per  FTE,  the  cases  have  become  increasingly  complex  in  recent 
years.  The  cases  are  more  complex  for  several  reasons:  First,  the  Agency  has 
instituted  a  program  to  discourage  the  filing  of  frivolous  or  clearly  nonmeritorious 
charges.  As  a  result,  the  charges  that  have  been  filed  have  required  greater  use  of  our 
resources  to  investigate  and  resolve.  In  addition,  the  increase  in  the  rate  of  change  of 
business  organizations  in  recent  years  has  led  to  more  complex  cases  filed  with  the 
NLRB.  An  increase  in  bankruptcy  filings  and  similar  factors  also  has  contributed  to  the 
increased  overall  complexity  of  the  caseload. 
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Despite  numerous  efforts  to  improve  efficiency,  which  we  describe  in  detail 
below,  backlogs  at  many  stages  of  the  casehandling  pipeline  have  grown  in  recent 
years  and  are  now  reaching  a  "critical  mass"  that  is  overwhelming  our  staff.  At  the 
regional  level  as  well  as  in  the  Washington  enforcement  divisions,  we  are  experiencing 
serious  backlogs.  On  September  30,  1995,  5,219  cases  were  awaiting  preliminary 
investigation  in  the  Regional  Offices — a  nine  percent  increase  over  a  year  earlier  and  a 
35  percent  increase  over  September  1993.  Of  the  cases  that  were  more  than  45  days 
old  on  September  30,  1995,  without  having  been  resolved  by  dismissal,  withdrawal, 
deferral,  or  issuance  of  complaint  in  the  Regional  Offices,  24.4  percent  were  considered 
"overage,"  that  is,  they  were  unresolved  for  no  other  reason  than  that  the  staff  just  could 
not  get  to  them.  A  year  earlier  that  figure  was  16.5  percent,  which  by  historical 
standards  was  itself  unusually  high. 

The  most  recent  statistics  available  from  the  Field — the  gathering  of  which  has 
been  impeded  by  the  shutdown— show  that  as  of  November  30,  1995,  the  backlog 
continues  to  build:  As  of  that  date,  situations  pending  preliminary  investigation  had  risen 
to  5,249  and  the  percent  of  overage  cases  had  climbed  to  29.3.  Since  then,  with  more 
than  an  additional  3  weeks  of  shutdown,  the  backlog  in  the  field  has  worsened. 

Backlogs  are  not  just  an  internal,  operational  concern.  The  costs  to  employers 
and  employees  can  be  significant.  Delayed  cases  are  harder  to  investigate  and,  as 
investigations  become  more  difficult,  the  costs  of  legal  representation  grow.  The 
positions  of  the  parties  often  harden  with  the  passage  of  time,  making  settlement  more 
difficult.  Backpay  may  have  built  up  to  a  point  where  it  becomes  a  stumbling  block  to 
settlement.  Individuals  wait  longer  and  longer  to  have  important  rights  vindicated. 
Festering  workplace  disputes  are  costly  to  all  concerned.  These  problems  caused  by 
this  lack  of  resources  have  led  both  employers  and  employees  to  complain  about  the 
length  of  time  needed  to  investigate  charges  that  they  had  filed  or  charges  that  had 
been  filed  against  them. 
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These  unacceptable  backlogs  are  occurring  in  representation  cases  as  well. 
This  means  that  employees  and  employers  alike  must  wait  longer  for  resolution  of  the 
important  question  of  whether  there  will  be  collective  bargaining  in  their  workplace. 

Because  it  is  at  the  end  of  the  case  handling  pipeline  and,  as  alluded  to  below, 
the  "speed  team"  and  ALJ  procedures  and  rulemaking,  and  because  Board  Members 
continued  to  work  during  the  shutdown,  over  70  cases  were  decided  in  December.  As 
a  result,  as  of  January  1  the  Board  had  an  inventory  of  320  assigned  cases,  the  lowest 
Board  caseload  inventory  in  more  than  20  years.  However,  because  of  the  shutdown, 
as  of  February  1  there  were  360  pending  cases,  a  more  than  10  percent  increase. 
Also,  at  the  time  of  the  shutdown,  the  Board  was  just  beginning  to  turn  the  corner  in 
dealing  with  its  oldest  cases  of  which  more  than  40  are  still  two  years  old.  Indeed,  the 
Board  by  issuing  some  of  its  oldest  cases  in  the  last  month  and  by  adopting  the  speed 
team  procedure  discussed  below,  is  more  current  in  its  casehandling  than  at  anytime  in 
recent  history.  It  is  important  that  the  Board  not  lose  this  opportunity  to  decide  cases 
on  a  "real  time  basis." 


Since  taking  office  almost  two  years  ago,  we  have  devoted  a  major  portion  of  our 
time  to  finding  ways  to  improve  the  Agency's  efficiency  at  all  levels.  These  efforts  come 
on  top  of  steps  that  the  Agency  has  taken  over  the  years.  However,  it  must  be 
understood  that  these  steps,  while  critical  to  improving  our  ability  to  stay  current  with 
the  growing  caseload,  cannot  be  expected  to  compensate  for  funding  reductions. 
Furthermore,  our  ability  to  move  forward  with  these  initiatives  in  recent  months  has 
been  stymied  by  shutdowns  and  by  the  enormous  effort  that  has  necessarily  been 
expended  reacting  to  our  overall  funding  situation. 

What  follows  is  a  summary  of  operational  initiatives  that  have  been  implemented 
by  the  Board  or  by  the  Office  of  the  General  Counsel  in  recent  years  as  well  as  some 
that  are  under  current  consideration. 
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•  In  1994,  the  Board  established  an  NLRB  Advisory  Panel  to  provide  input  from  the 
practitioners  who  appear  before  the  Agency  and  to  advise  the  Board  and  General 
Counsel  on  changes  in  Agency  procedures  that  would  expedite  case  processing 
and  improve  Agency  service  to  the  public.  The  panel  is  composed  of  25  leading 
union  attorneys  and  25  leading  management  attorneys  from  all  areas  of  the  country. 
Four  Advisory  Panel  meetings  have  been  held  to  date,  in  June  and  October  1994 
and  March  and  November  1995.  The  next  meeting  is  scheduled  for  June  1996. 
Topics  discussed  in  the  four  Advisory  Panel  meetings  held  to  date  are  as  follows: 

•  June  1994--1)  Proposed  revisions  in  Administrative  Law  Judge  procedures 
and  2)  Postal  ballots. 

•  October  1994--1)  Sequestration  orders  in  Administration  Law  Judge 
hearings,  2)  Blocking  charges  in  representation  elections  and  3)  Vote  and 
impound  procedures  in  representation  elections. 

•  March  1995--1)  Time  targets  for  expediting  representation  cases,  2) 
Suggestions  for  shortening  the  time  from  election  petitions  to  hearings,  and  3) 
Hearings  in  representation  cases. 

•  November  1995-1)  The  experience  to  date  with  the  Board's  one-year 
experimental  rule  authorizing  the  use  of  settlement  judges  and  providing 
administrative  law  judges  with  bench  decisions  and  whether  the  rule  should 
be  extended  or  made  permanent,  2)  Whether  the  Board  should  eliminate  or 
limit  the  practice  of  permitting  interlocutory  requests  for  special  permission  to 
appeal  in  unfair  labor  practice  and  representation  cases,  and  3)  How  the 
Agency's  procedures  should  otherwise  be  further  streamlined  or  modified  in 
response  to  potential  budgetory  restrictions. 

The  input  provided  by  the  Advisory  Panel  has  proved  to  be  very  helpful  to  the 
Board  and  the  General  Counsel. 

•  The  Regional  Offices  continue  to  emphasize  the  Public  Information  Program,  so  that 
clearly  unwarranted  charges  are  weeded  out  of  the  system  before  they  are  even 
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filed.  We  receive  over  200,000  inquiries  each  year;  however,  through  the  efforts  of 
our  information  officers,  only  slightly  more  than  5  percent  result  in  the  filing  of  unfair 
labor  practice  charges. 

•  The  Agency  has  "streamlined"  office  and  organizational  structures  in  recent  years.  In 
1988  the  General  Counsel's  Office  redefined  the  boundaries  of  two  thirds  of  our 
Regional  Offices.  Because  the  reorganization  achieved  a  better  balance  in  case 
intake  among  the  regions,  the  managerial  resources  associated  with  each  regional 
office  were  fully  and  efficiently  utilized  throughout  the  field  operation.  The 
inefficiencies  of  having  offices  which  were  too  large  or  too  small  were  virtually 
eliminated.  The  reorganization  also  aligned  geographic  areas  with  field  offices  in 
closest  proximity,  thus  providing  more  convenient  service  to  the  public  while  at  the 
same  time  reducing  nonproductive  employee  travel  time. 

•  In   1990,  the  Office  of  the  General  Counsel  eliminated   one  of  six  executive 

managerial  units  (Districts)  in  the  Division  of  Operations-Management,  which  has 
management    responsibility    over   the    entire    field    operation.       By    reassigning 

management  responsibility  to  the  remaining  five  management  teams,  we  achieved  a 

16  percent  reduction  in  vertical  layering.   In  1994,  another  District  within  the  Division 

of  Operations-Management  was  eliminated,  reducing  the  management  structure  by 

another  20  percent,  for  a  total  reduction  of  33  percent  over  4  years. 

•  The  General  Counsel's  Office  has  an  effective  program  for  utilizing  available  field 
staff  as  efficiently  as  possible  through  various  means  of  interregional  cooperation. 
Coordinated  investigation,  settlement  or  litigation  of  "national"  cases  using  one  lead 
region  while  conserving  significant  resources  elsewhere  is  a  standard  practice.  So 
is  the  transfer  of  "portable"  work  such  as  decision  writing  and  telephonic 
investigations  from  a  temporarily  understaffed  or  backlogged  region  to  one  which 
can  better  handle  the  increased  workload.  We  also  transfer  some  litigation  work 
between  Regions,  particularly  where  trials  must,  in  any  event,  be  scheduled  in 
geographic  areas  requiring  substantial  travel  from  the  original  office.  Unfortunately. 
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the  number  of  offices  which  can  be  reasonably  expected  to  absorb  additional  case 
work  is  diminishing. 

In  order  to  free  up  Regional  resources  for  direct  casehandling  work  to  the  greatest 

extent  possible,  the  General  Counsel's  Office  has  also  focused  on  eliminating 

administrative  clearances  and  reviews  and  other  reports  and  submissions  except 

where  essential  to  the  accomplishment  of  the  Agency's  mission.    In  keeping  with 

these  tenets,  additional  casehandling  and  administrative  authority  has  been 
delegated  to  our  Regional  Offices.      These  delegations   have  eliminated   prior 

requirements  that  clearance  or  approval  must  be  secured  from  Washington.  For 
example.  Regional  Offices  have  been  delegated  increased  authority  to  issue 
investigative  subpoenas  and  to  decide  whether  to  approve  requests  from  outside 
parties  for  the  testimony  of  Board  employees  or  for  the  production  of  documents 
from  Agency  investigative  files.  Regional  Offices  have  also  been  delegated  the 
authority  to  approve  bilateral  formal  settlement  agreements,  which  result  in  court- 
enforced  Board  orders,  and  to  submit  these  settlements  directly  to  the  Board.  In 
addition,  we  have  eliminated  requirements  that  many  documents  be  submitted  to 
Washington  headquarters  offices  on  a  regular  basis.  These  and  other  similar 
measures  have  substantially  reduced  the  amount  of  paperwork  flowing  from  the 
Regional  Offices  to  headquarters. 

Beginning  last  year,  to  reduce  our  travel  expenditures  and  travel  time,  parties  who 
file  unfair  labor  practice  charges  (charging  parties)  and  who  are  situated  within  a 
120-mile  radius  of  a  field  office  have  been  requested  to  come  to  that  office  to 
provide  their  evidence.  If  a  charging  party  is  unable  or  unwilling  to  visit  the  Regional 
Office,  we  do  not  dismiss  the  charge.  We  do  advise  such  a  party,  however,  that  the 
investigation  may  be  delayed  until  a  trip  to  his/her  particular  area  is  warranted, 
taking  into  account  the  need  to  coordinate  travel.  Similarly.  Regional  Offices 
encourage  the  scheduling  of  hearings  within  the  120-mile  radius  also  to  be  held  at 
the  field  office  whenever  it  is  practical.    Since  the  beginning  of  the  current  fiscal 
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year,  the  General  Counsel's  Office  has  imposed  even  more  stringent  restnctions  on 
staff  travel,  explained  below,  in  order  to  meet  funding  caps. 

•  With  respect  to  the  coordination  of  travel,  the  General  Counsel's  Office  has 
reemphasized  the  need  for  Regional  Offices  to  cluster  cases  on  a  geographic  basis, 
depending  upon  the  particular  needs  of  the  case.  While  this  inevitably  results  in 
delay  in  some  cases,  it  also  saves  substantial  resources. 

•  The  General  Counsel's  Office  has  initiated  an  experiment  utilizing  resident  agents, 
in  which  Board  agents  who  are  permanently  located  in  cities  distant  from  the 
Regional  Offices  work  out  of  their  homes  and  report  to  the  Regional  Office  via 
telecommunications.  This  practice  reduces  both  travel  costs  and  the  time  it  takes  to 
process  cases,  conserves  scarce  budget  and  staffing  resources,  and  improves  our 
service  to  the  public. 

•  After  much  deliberation,  and  with  some  hesitation,  the  Office  of  the  General  Counsel 
has  modified  the  Agency's  long-standing  policy  with  respect  to  investigative 
affidavits.  Traditionally,  affidavits  have  been  obtained  in  face-to-face  meetings, 
where  the  Board  agent  interviews  the  witness,  prepares  an  affidavit,  and  has  the 
witness  read  and  execute  the  document  under  oath.  While  effective,  this  method  is 
costly  and  utilizes  substantial  time  and  expense  to  travel  to  distant  witnesses. 
Accordingly,  we  recently  significantly  increased  the  utilization  of  affidavits  taken  from 
witnesses  over  the  telephone. 

•  In  addition  to  the  foregoing,  in  instances  where  it  is  determined  that  a  case  can  be 
investigated  without  the  necessity  for  a  formal  affidavit  (i.e.,  where  facts  are  not  in 
dispute,  where  undisputed  documents  underlie  the  alleged  unlawful  conduct,  etc.), 
the  Regional  Offices  are  utilizing  other  options  to  investigate  such  cases  efficiently 
with  a  minimal  amount  of  time  and  effort  by  the  Board  agent.  For  example,  one 
technique  involves  the  preparation  of  a  statement  of  facts  from  the  charging  party 
rather  than  a  detailed  affidavit.     Under  this  procedure,  the  Board  agent  would 
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interview  the  charging  party  over  the  telephone,  record  the  substance  of  the 
conversation  in  summary  form  that  was  less  comprehensive  than  a  Board  affidavit, 
and  then  send  the  factual  summary  to  the  charging  party  for  his/her  review  and 
invite  the  charging  party  to  correct  or  supplement  the  factual  summary  if  any  of  the 
information  was  either  incorrect  or  incomplete.  The  statement  of  facts  procedure  is 
utilized  in  cases  that  do  not  require  a  detailed,  comprehensive  affidavit  and  where 
there  likely  will  be  no  need  to  resolve  credibility  disputes. 

•  Another  investigative  approach  that  the  General  Counsel  recently  authorized,  in  lieu 
of  taking  affidavits,  is  to  request  the  charging  party  to  provide  the  Regional  Office 
with  a  statement  of  position  with  respect  to  the  charge.  Again,  this  procedure  is 
used  primarily  in  cases  where  the  facts  either  are  not  in  dispute  or  are  set  forth  in 
documents  that  can  be  attached  to  the  position  statement.  Pre-printed 
questionnaires  are  also  being  used  in  lieu  of  witness  statements  as  an  additional 
method  of  conducting  some  investigations. 

•  The  Office  of  the  General  Counsel  has  begun  to  implement  an  "outcome-oriented" 
program  for  managing  our  cases  which  is  designed  to  ensure  that  where  we  do 
have  backlogs,  cases  of  greatest  public  impact  are  not  unduly  delayed.  We  believe 
that  because  resources  are  insufficient  to  get  all  of  the  work  done  in  a  timely 
manner,  the  Agency  has  a  responsibility  to  focus  those  limited  resources  on  the 
cases  having  the  greatest  potential  impact  on  employers  and  employees.  This 
program  enables  us  to  better  avoid  delays  in  "high  impact"  cases.  This  new 
approach  represents  a  significant  change  in  the  culture  of  the  Agency,  but  is  one 
that  is  clearly  in  keeping  with  traditional  concepts  of  prosecutorial  discretion. 

•  As  a  further  example  of  prosecutorial  discretion,  in  June  1995  the  Office  of  the 
General  Counsel  announced  a  new  policy  concerning  cases  involving  employer's 
failure,  in  violation  of  Section  8(a)(5).  to  make  contractually  required  contributions  to 
employee  benefit  funds.  Where  there  is  concurrent  judicial  relief  available  under 
either  ERISA  or  Section  301  of  the  NLRA.  Regions  v;ill  not  issue  complaints  seeking 
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collection  of  such  payments,  but  will  inform  unions  or  benefit  funds  to  seek  their  own 
remedies. 

•  The  Board  is  exploring  several  areas  where  Board-adopted  rules  could  avoid  or 
reduce  costly  litigation  and  eliminate  unnecessary  delays  in  holding  representation 
elections.  On  June  2,  1994,  the  Board  requested  public  comment  on  possible  rules 
on  the  issue  of  appropriateness  of  requested  single  location  bargaining  units  in 
representation  cases  involving  initial  organizing.  Again,  on  September  28,  1995.  the 
Board  issued  a  Notice  of  Proposed  Rulemaking  on  this  same  subject.  This  issue 
has  been  litigated  extensively  in  numerous  aspects  for  many  years  and  may  be  ripe 
for  the  adoption  of  rules  by  the  Board  which  would  reduce  delays  caused  by  re- 
litigating  previously  decided  issues,  thus  expediting  the  election  process  and 
reducing  costs  and  delays  for  the  NLRB  and  the  parties.  Public  comments  on  both 
the  June  2,  1994,  and  September  28,  1995,  Notices  have  been  received.  The  latter 
comments  are  being  reviewed  by  the  Board  at  the  present  time  and  will  be  until 
March  15,  1996.  These  proposed  rules  will  be  the  subject  of  a  hearing  in  the  House 
in  the  near  future. 

•  The  Board  also  has  adopted,  on  an  experimental  basis,  rules  governing 
proceedings  before  ALJs,  designed  to  facilitate  the  expeditious  resolution  of  unfair 
labor  practice  proceedings.  The  one-year  experiment  commenced  on  February  1, 
1995,  and  was  recently  extended  in  order  to  make  up  for  the  time  lost  due  to  the 
shutdowns.  Under  one  such  experiment,  the  NLRB's  Chief  Administrative  Law 
Judge  will  have  discretion  to  assign  a  judge  other  than  the  trial  judge  to  conduct 
settlement  negotiations  with  the  parties  and  to  give  the  settlement  judge  certain 
powers  necessary  to  engage  effectively  in  those  settlement  efforts.  Another 
experimental  modification  gives  the  Board's  ALJs  the  discretion,  in  appropriate 
cases,  to  dispense  with  post-hearing  briefs  or  proposed  findings  and  conclusions,  to 
hear  oral  argument,  and  to  issue  bench  decisions.  We  are  currently  evaluating  the 
revised  procedures  and  will  soon  decide  whether  to  make  them  permanent  or  not. 
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•  In  December  1994,  the  Board  adopted  a  new  "Speed  Team"  case  handling 
procedure.  The  speed  team  procedure  eliminates  preparation  of  duplicative  and 
unnecessary  documents  in  cases  which  are  essentially  factual  where  credibility 
determinations  already  have  been  made  either  by  an  Administrative  Law  Judge  in 
an  unfair  labor  practice  hearing  or  Hearing  Officer  in  a  dispute  arising  out  of  a 
representation  proceeding.  The  key  to  the  effectiveness  of  the  speed  team 
procedure  is  direct  and  active  involvement  of  the  participating  Board  member.  In 
fiscal  year  1995  the  speed  team  procedure  was  used  in  231  cases.  During  that 
year,  the  median  number  of  days  for  issuance  of  all  unfair  labor  practice  cases  from 
assignment  during  this  period  was  100  days  compared  to  59  days  for  speed  team 
cases.  The  comparable  figures  for  representation  cases  were  80  days  and  40  days, 
a  50  percent  reduction  in  the  time  required  to  issue  a  decision.  This  contrasts 
favorably  with  the  median  for  processing  unfair  labor  practices  by  the  Board  of  181 
days  in  1 985  and  its  peak  of  207  days  in  1 989. 

•  We  have  also  implemented  a  more  systematic  application  of  the  the  Act's 

injunctive  provisions,  which  has  helped  to  conserve  resources.  Greater  use  of 

the  Act's  injunctive  provisions  in  appropriately-selected  cases  tends  to  reduce 

delay  and  is  an  effective,  economic  way  of  bringing  about  prompt,  meaningful 

compliance  with  the  provisions  of  the  Act.   Where  the  violations  are  of  the  sort 

that  warrant  10(j)  relief,  the  real  prospect  of  an  interim  injunction  from  a  district 

court  in  a  matter  of  months — as  opposed  to  an  eventual  decree  from  a  court  of 
appeals  in  a  matter  of  years — often  causes  respondents  to  reconsider  their 

previously  announced  decision  to  litigate.    Settlements  that  were  previously 

unobtainable  become  more  likely.    A  benefit  of  the  10(j)  remedy,  in  short,  is 

that  it  spurs  the  parties  to  more  realistically  assess  their  legal  position.    That 

often  leads  to  a  positive  outcome  for  all  parties  and  the  public.    As  a  former 

General  Counsel  has  stated,  the  use  of  10(j)  "saves  money,  everyone  saves 

time,  and  the  unfair  labor  practices  complained  of  are  promptly  remedied." 
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•  The  Agency  has  been  making  enormous  strides  in  the  use  of  computers  and  related 
technology  to  facilitate  casehandling  and  management.  In  FY  1994,  the  Agency 
commenced  a  major  multi-year  initiative  to  integrate  fully  the  case  tracking 
capabilities  of  its  various  organizational  components  into  a  single  comprehensive 
system  Development  is  well  underway.  In  addition,  we  are  developing  methods  to 
automate  legal  research  by  placing  Board  decisions  and  other  internally  generated 
documents  online  and  to  make  them  available  throughout  the  Agency.  Quality  and 
service  to  the  public  will  be  enhanced.  A  third  area  of  effort  is  enhanced  electronic 
communication  between  Headquarters  and  the  field  and  among  field  offices. 
Electronic  mail  for  internal  use  is  under  rapid  deployment,  and  external  connections 
are  being  established.  Many  documents  are  now  being  disseminated  by  electronic 
bulletin  board,  reducing  mailing  and  other  paper-handling  costs.  One  area  where 
we  have  unfortunately  lagged  is  training.  We  have  undertaken  some  training  with 
funds  available  under  the  fiscal  95  appropriation,  and  had  hoped  to  do  more  in  the 
current  fiscal  year. 

•  The  Agency  has  reduced  the  number  of  GSA  rental  cars  at  Headquarters  to  one, 

canceled  the  lease  for  an  Agency  van,  released  parking  spaces,  and  decided  to 

release  the  L  Street  space  that  houses  the  Washington  Resident  Office,  whose  staff 

will  be  moved  into  existing  space  in  the  Headquarters  building.  Comprehensive 

reviews  of  leased  telephone  lines  and  field  office  space  are  being  initiated.   We  are 

studying  the  use  of  GSA  cars  in  the  Field,  to  determine  whether  our  needs  can  be 

met  more  economically. 

We  are  actively  reviewing  other  steps  that  might  be  taken  to  realize  further  cost 

savings.    For  example,  we  are  reviewing  the  Agency's  subscriptions  to  Westlaw  and 

other  private  databases  to  determine  whether  savings  in  that  area  are  feasible.    We 

have  initiated  a  cost  comparison  between  retaining  the  one  leased  car  at  Headquarters, 

and  contracting  for  taxi  and  courier  service.    We  are  carefully  reviewing  our  space 

needs  in  the  field,  and  are  considering  whether  some  existing  offices  can  be  closed  or 

scaled  back,  with  employees  to  telecommute. 
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In  sum,  as  we  hope  this  brief  summary  of  some  of  the  initiatives  that  have  been 
undertaken  shows  that  ,  we  are  taking  significant  steps  to  streamline  our  investigative 
and  casehandling  procedures  in  order  to  better  manage  our  caseload.  Nevertheless, 
because  of  insufficient  resources,  even  these  efforts  have  not  fully  alleviated  the 

substantial  delays  we  are  now  experiencing  in  investigating  and  deciding  cases. 

The  Agency's  performance  has  been  further  adversely  affected  by  the  level  at 

which  it  has  been  funded  during  the  last  four  months.    Under  the  "furlough  protection" 

language  in  the  continuing  resolutions  that  have  been  enacted  this  fiscal  year,  the 

Agency  has  operated  at  approximately  94  percent  of  its  final  fiscal  1995  appropriation, 

prorated  to  date.    This  has  required  the  Agency,  in  addition  to  the  steps  described 

above,  since  the  beginning  of  this  fiscal  year,  to  further  limit  operations.     Overall, 

"discretionary"  spending— i.e,  spending  for  costs  other  than  employee  compensation 

and  other  fixed  costs— has  been  cut  by  75  percent.  The  following  are  actions  that  have 

been  taken  to  cope  with  the  immediate,  uncertain  funding  situation.    There  is  concern 

that  making  such  cuts  permanent  would  pose  considerable  long-range  cost  to  the 

Agency's  ability  to  serve  the  public. 

•  Cash  awards,  training,  and  updated  security  investigations  have  been  eliminated.  A 
hiring  freeze  is  in  effect.  Overtime  pay  has  been  substantially  reduced.  A  number  of 
senior  level  positions  have  gone  unfilled — some  for  as  long  as  a  year. 

•  Paid  transfers  between  Agency  duty  stations  and  official  travel  have  been  sharply 
reduced.  The  Board  and  General  Counsel  have  traveled  only  in  those  instances 
.where  the  sponsoring  organization  has  offered  to  reimburse  the  Agency  under  31 
use  §1353,  which  allows  agencies  to  accept  reimbursement  for  certain  travel 

expenses  for  their  employees  from  non-federal  sources. 

•  The  Agency  has  suspended  printing  of  bound  volumes  of  the  Board's  Decisions  and 
Orders,  and  other  volumes  that  form  the  Agency's  permanent  record.  There  have 
been  virtually  no  purchases  of  furniture,  equipment  or  books  since  the  beginning  of 
the  fiscal  year. 
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•  Maintenance  contracts  have  been  eliminated  except  for  ADP  equipment;  a  recent 
analysis  shows  that  contract  to  be  both  less  expensive  and  more  responsive  than  ad 
hoc  service  calls.  Funding  for  the  multi-year  case-tracking  and  legal  research 
project  has  been  slashed,  from  the  $1.83  million  requested,  to  $1.0  million,  and 
finally  to  $311,000,  which  is  the  minimum  needed  (1)  to  purchase  hardware  and 
software  the  contractors  will  need  during  the  course  of  the  fiscal  year  to  remain 
productive,  and  (2)  to  fund  the  contract  for  the  period  between  the  expiration  of  FY- 
95-funded  operations  and  the  allocation  of  FY  97  funds. 

•  As  mentioned,  field  office  travel  for  investigations  has  been  virtually  eliminated. 
However,  these  cutbacks  have  slowed  investigations.  There  is  much  concern  about 
the  possible  negative  impact  on  the  accuracy  of  initial  merit  determinations  and 
therefore  on  settlement  efforts  and  litigation — all  of  which  could  result  in  higher  costs 
in  the  long  run. 

For  the  reasons  we  described  above — the  importance  of  our  mission;  our  history 
of  efficiency  and  our  recent  efforts  to  make  further  improvements;  and  the  corrosive 
effects  of  growing  backlogs — the  President's  budget  for  fiscal  1996  calls  for  a  modest 
increase  in  funding  for  the  NLRB — from  the  fiscal  1995  post-rescission  level  of 
$175,721,000  to  $181,134,000,  and  an  authorized  FTE  of  2,116. 

As  might  be  expected  of  a  law  enforcement  agency,  the  NLRB  is  a  labor- 
intensive  operation.  Our  work  is  accomplished  almost  entirely  through  our  agents  who 
travel  from  our  field  offices  to  the  site  of  a  labor  dispute  or  an  election  and  through  the 
headquarters  employees  who  handle  these  cases  in  the  later  stages.  Consequently, 
most  of  this  Agency's  budget  is  dedicated  to  personnel  costs  (78  percent  during  fiscal 
1995)  and  rental  payments  for  office  space  to  GSA  (12  percent). 

Much  of  the  remaining  10  percent,  while  classified  as  "administrative  costs."  in 
actuality  is  integral  to  casehandling.  The  NLRB  spent  $3.3  million  on  travel  in  FY  1995. 
of  which  80  percent  ($2.7  million)  was  directly  related  to  case  processing— for  example, 
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placing  agents  on  the  site  of  a  labor  dispute;  transporting  Administrative  Law  Judges 
(ALJs)  and  witnesses  to  the  city  where  an  unfair  labor  practice  case  is  to  be  heard;  or 
sending  an  attorney  in  our  Appellate  Court  branch  to  a  Circuit  Court  to  argue  an  appeal. 
Another  $1.9  million  is  allocated  for  other  immediate  case  processing  needs,  such  as 
court  reporters,  interpreter  fees,  and  supplies.  The  remainder  goes  toward  such 
miscellaneous  expenses  as  phone  lines,  postage,  equipment  repair  and  maintenance, 
copy  machines,  computer  equipment,  subscriptions  and  legal  research  databases — the 
nuts  and  bolts  of  any  modern  law  enforcement  operation. 

A  five  percent  overall  reduction  in  funding  from  the  FY  1995  appropriated  level 
($8.8  million)  is  close  to  the  level  at  which  the  NLRB  has  been  operating  under  the  CRs, 
under  the  "furlough  protection"  provisions.  At  this  point  in  the  year,  that  level  of  funding 
would  continue  to  require  the  severe  restrictions  in  all  nonfixed  spending  categories,  as 
described  above.  We  would  have  to  continue  to  conduct  investigations  without 
travelling;  to  limit  the  use  of  witnesses  in  trials  to  avoid  statutory  witness  fees;  to  forego 
maintenance  of  equipment  and  printing  of  Board  decisions;  to  cope  with  staffing 
imbalances  without  transfers  (which  pursuant  to  governmentwide  regulation  cost  the 
Agency  approximately  $50,000  each);  and  to  fail  to  recognize  outstanding  perfonnance 
by  promotions  or  awards.  In  addition,  we  would  be  unable  to  proceed  with  critical 
investments,  such  as  training,  connecting  our  smaller  offices  into  our  computer  network, 
and  other  automation  efforts.  These  items  are  important  not  only  to  the  Agency's 
capacity  to  meet  its  immediate  needs,  but  also  to  its  future  effectiveness. 

A  funding  reduction  often  percent  from  FY  1995  (approximately  $17.5  million) 
could  only  be  accomplished  through  substantial  Agency-wide  furloughs.  As  explained 
above,  "discretionary"  costs  have  been  pared  75  percent  and  limited  to  those  essential 
to  casehandling  required  administrative  support.  At  this  point  in  the  fiscal  year, 
because  of  required  notice  periods,  space  rent  reductions  would  not  yield  significant 
savings.  The  entire  reduction  would  have  to  be  financed  from  employee  compensation. 
At  a  daily  payroll  cost  of  $504,000,  we  estimate  that  a  10  percent  funding  cut  would 
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require  furloughs  of  approximately  20  work  days  of  the  entire  Agency  staff.  This 
amounts  to  an  8  percent  reduction  in  pay  for  every  NLRB  employee,  or,  viewed  another 
way,  an  8  percent  reduction  in  the  Agency  workforce. 

The  result  will  be  significant  backlogs  at  every  stage  of  the  casehandling 
pipeline.  The  most  immediate  impact  would  be  felt  with  respect  to  newly-filed  charges 
and  election  petitions.  We  project  that  initial  investigations  of  new  charges  and 
processing  of  petitions  would  be  significantly  delayed,  effectively  doubling  the 
disposition  times  in  many  cases. 

The  trial  calendar  of  cases  that  are  not  settled  will  grow  as  the  availability  of  trial 
attorneys  and  ALJs  is  limited.  Reductions  on  Board  staffs  will  add  to  the  time  needed 
for  the  Board  to  decide  issues  arising  in  election  and  ULP  cases.  Fewer  attorneys  in  the 
Enforcement  Division  will  add  months  to  the  time  needed  to  bring  cases  to  the  courts 
for  enforcement. 

A  15  percent  reduction  in  funding  would  require  a  furlough  of  every  employee  for 
an  additional  12  work  days  beyond  the  20  days  needed  to  finance  a  10  percent  funding 
reduction — roughly  2.6  days  per  pay  period  for  the  remainder  of  the  fiscal  year.  A 
furlough  of  more  than  22  days  would  require  adherence  to  RIF  procedures,  imposing 
further  costs.  The  precise  impact  on  casehandling  would  be  difficult  to  predict  in  view  of 
the  significant  dislocations  and  adjustments  attendant  to  long  or  frequent  furloughs  and 

major  space  reductions. 

The  NLRB's  offices  consist  of  its  Headquarters  facility  in  Washington,  33 
Regional  offices,  17  Resident  offices  and  2  Sub-regional  offices  throughout  the  United 
States  and  Puerto  Rico.  The  Agency  occupies  a  total  of  784,144  square  feet  of  space 
in  federally-owned  and  leased  facilities  nationwide,  including  parking.  The  parking  fees 
included  in  the  Agency's  annual  rent  bill  are  for  official  use  spaces,  in  lieu  of  personally 
owned  vehicles  or  other  more  expensive  modes  of  transportation,  or  fees  for  joint  use 
space  assessed  by  GSA.   The  Agency  is  currently  examining  its  parking  requirements 
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for  the  field  based  on  our  travel  reduction  measures  and  will  reduce  the  amount  of 
space  assigned  for  that  purpose  to  the  maximum  extent  possible. 

Field  offices  occupy  562,729  square  feet  of  the  total  Agency  space  allocation. 
The  FY  1996  rent  for  all  field  locations  is  expected  to  be  approximately  $13,105,000. 
Washington  Headquarters  occupies  221,415  square  feet,  at  a  cost  of  $34  per  square 
foot  for  office  space,  and  an  average  overall  cost  of  $36  per  square  foot.  The  FY  1996 
rent  for  Headquarters  is  expected  to  be  approximately  $7,972,700. 

Headquarters  space,  locked  at  1099-1 4th  Street,  N.W.,  in  the  Frankin  Court 

building,  was  acquired  through  GSA,  using  standard  competitive  leasing  procedures. 

GSA  required  the  NLRB  to  vacate  its  former  headquarters  at  1717  Pennsylvania 

Avenue  because  of  health  and  safety  hazards.    The  NLRB  is  one  of  several  federal 

agencies  occupying  the  Franklin  Court  building.  As  a  normal  part  of  the  procurement  of 

space  for  the  NLRB,  GSA  conducted  a  market  survey  of  the  area  and  solicited  bids. 

Franklin  Court  was  the  lowest  responsive  offer  and  was  awarded  the  contract  after  an 

appropriate  real  estate  appraisal  and  cost  comparison  with  other  bids.    This,  coupled 

with  the  fact  that  the  lease  was  negotiated  during  a  significant  recession  in  the  real 

estate  market,  made  the  Franklin  Court  offer  substantially  lower  than  the  next  highest 

bidder.   It  should  be  further  noted  that,  throughout  the  entire  space  acquisiton  process. 

from  the  initiation  of  a  prospectus  through  the  lease  negotiation  period,  the  Agency's 

space  action  was  scrupulously  reviewed  by  the  Senate  Environment  and  Public  Works 

Committee. 

Finally,  it  should  be  noted  that  the  rate  GSA  charges  Federal  agencies,  and  in 

this  case  the  NLRB,  is  based  on  rates  prescribed  pursuant  to  the  Federal  Building  Fund 

program.  While  we  do  not  know  the  exact  cost  of  the  rental  rate  to  the  government,  we 

believe  it  to  be  significantly  lower  than  that  which  NLRB  is  charged  under  GSA's  rent 

program,  with  the  differential  being  paid  directly  to  the  Revolving  Public  Building  Fund. 

Thank  you  again  for  this  opportunity  to  testify  before  the  Subcommittee  in 
support  of  adequate  funding  for  the  National  Labor  Relations  Board  for  fiscal  year  1996. 
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BIOGRAPHICAL  SKETCH  OF  WILLIAM  BENJAMIN  GOULD  IV 


(Born  in  Boston,  Massachusetts,  July  16, 1936) 

William  B.  Gould  IV  was  nominated  by  President  Clinton  as  Chairman  of  the  National 
labor  Relations  Board  on  June  28.  1993.  He  was  confirmed  by  the  Senate  on  March  2.  1994  and 
sworn  into  office  on  March  7.  1994.  His  term  expires  August  27,  1998. 

.\\  the  time  of  his  appointment.  Chairman  Gould  was  Charles  A.  Beardsley  Professor  of 
Law  at  Stanford  Law  School  and  he  is  on  leave  from  that  position.  He  had  been  Professor  of 
Law  at  Stanford  since  .Uily  1972.  A  1961  graduate  of  Cornell  Law  School,  he  studied 
comparative  labor  law  at  the  London  School  of  Economics  ('62-'63)  with  Professor  Otto  Kahn 
Freund. 

He  has  received  the  following  degrees:  A.B.  1958,  University  of  Rhode  Island;  LL.B. 
1961,  Cornell  Law  School;  LL.D.  1986.  (Honorary)  University  of  Rhode  Island.  Prior  to 
Stanford,  he  was  Assistant  General  Counsel  of  the  United  Auto  Workers  in  Detroit  ('61-'62); 
Attorney  for  the  National  Labor  Relations  Board  in  Washington.  D.C.  ('63-'65);  represented 
management  in  labor  law  matters  with  Battle.  Fowler,  Stokes  &  Kheel  in  New  York,  New  York 
('65-'68);  Professor  of  Law  at  Wayne  State  Law  School  in  Detroit  ('68-'71);  and  Visiting 
Professor  of  Law  at  Harvard  Law  School,  Cambridge.  Massachusetts  ('71 -'72).  Since  Stanford, 
he  was  Visiting  Professor  of  Law  at  Howard  Law  School  in  Washington,  D.C.  ( 1 989). 

On  September  29.  1994  President  Clinton  appointed  Chairman  Gould  to  the  Council  of 
the  Administrative  Conference  of  the  United  States.  Appointed  to  the  Commission  on  the  Future 
of  Worker  -  Management  Relations  established  by  the  Clinton  Administration  on  March  24, 
1993.  he  resigned  simultaneously  with  his  confirmation  as  Chairman  of  the  National  Labor 
Relations  Board.  A  member  of  the  National  Academy  of  Arbitrators  since  1970,  Chairman 
Gould  has  arbitrated  and  mediated  more  than  200  labor  disputes  since  1965.  Some  of  the  more 
prominent  are:  in  1989,  wage  dispute  between  the  Detroit  Federation  of  Teachers  and  the  Board 
of  Education  of  that  city  as  well  as  1992  and  1993  salary  disputes  between  the  Major  League 
Baseball  Players  Association  and  the  Major  League  Baseball  Player  Relations  Committee.  In 
1983-84.  he  was  Co-chairman  of  the  California  Bar  Ad  Hoc  Committee  on  Wrongful  Dismissals 
which  issued  a  report  on  February  8,  1984,  providing  recommendations  to  the  California 
Legislature  on  this  subject. 

In  1975.  Chairman  Gould  was  Overseas  Fellow  and  Visiting  Fellow  of  Law  at  Churchill 
College.  Cambridge.  England,  and  Visiting  Scholar  at  the  University  of  Tokyo  Law  Faculty  as  a 
Rockefeller  Foundation  Conflict  in  International  Relations  Fellow.  In  1978,  this  time  as  a 
Guggenheim  Fellow,  he  was  again  Visiting  Scholar  at  the  University  of  Tokyo  Law  Faculty  and, 
that  year,  also  received  a  Fulbright-Hays  Award  to  be  Distinguished  Lecturer  in  the  Kyoto- 
American  Studies  Summer  Seminar  in  Japan.  In  1982-83,  Gould  was  a  Fellow  at  the  East- West 
Center  in  Honolulu.  In  1985,  he  was  a  Visiting  Fellow  at  the  Australian  National  University 
Faculty  of  Law.  In  1988,  he  was  a  Visiting  Professor  of  Law  at  the  European  LIniversity 
Institute,  Department  of  Law,  Florence,  Italy.  In  the  summer  of  1991,  Gould  was  a  Fulbright 
Visiting  Professor  of  Law  at  the  University  of  Witwatersrand  Law  Faculty  in  Johannesburg, 
South  Africa.  He  is  a  member  of  the  Executive  Committee  of  the  International  Society  for  Labor 
Law  and  Social  Security  (U.S.  National  Branch). 

Author  of  more  than  50  law  journal  articles,  Gould  is  also  the  author  of  a  number  of 
books:  Black  Worker?  in  Whjtg  Unions:  Ml  Discrimination  in  the  United  States.  (Cornell 
University  Press  1977);  A  Primer  on  American  Labor  Law.  (MIT  Press  1982.  2nd  edit.  1986.  3rd 
edit.  1993);  Japan's  Reshaping  of  American  Labor  Law.  (MIT  Press  1984);  Strikes.  Dispute 
Procedures  and  Arbitration:  Essays  on  Labor  Law  (Greenwood  Press  1985);  Labor  Relations  in 
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BALANCED  BUDGET  OBJECTIVE 


Senator  Specter.  Chairman  Gould,  the  balanced  budget  objec- 
tive is  one  which  is  generally  recognized  as  indispensable,  and  the 
budget  of  this  subcommittee  was  reduced  by  some  $8  billion,  from 
$70  billion  to  $62  billion,  and  we  have  met  our  so-called  602(b)  allo- 
cations, and  have  done  it  with  a  scalpel  and  not  a  meat-axe.  And 
we  maintained  your  funding  level  because  of  the  concern  on  your 
backlog.  But  we  have,  with  very  few  exceptions,  reduced  agency 
budgets  by  7.5  percent.  And  the  President  and  the  Congress  have 
embarked  on  a  plan  to  cut  Federal  staffing  by  at  least  12  percent 
over  the  next  5  years.  And  the  question  I  have  for  you  is  what  kind 
of  cuts  is  the  NLRB  prepared  to  make  on  reorganization,  say  for 
next  year,  and  projecting  over  a  5-year  period? 

Mr.  Gould.  Well,  we  have  done  a  number  of  things  to  attempt 
to  make  our  procedures  more  effective  and  efficient,  Mr.  Chairman. 

Senator  Specter.  Let  me  start  with  the  basic  question:  Are  you 
prepared,  able  to  make  at  least  some  cuts? 

Mr.  Gould.  Well,  there  are  cuts  that  we  are  attempting  to  make. 
We  have  a  streamlining  committee  which  has  been  put  into  exist- 
ence and  that  is  looking  at  all  aspects  of  our  operation.  And  wher- 
ever we  find  that  there  is  scope  for  cuts  we  are  prepared  to  make 
those. 

Senator  Specter.  Well,  that  does  not  really  answer  the  question. 
Wherever  we  find  there  are  scope  for  cuts  we  intend  to  make  them. 
You  have  been  on  notice  for  a  long  time.  Let  me  ask  you  the  ques- 
tion again.  Is  the  NLRB  prepared  to  make  some  cuts? 

Mr.  Gould.  We  are  prepared — I  believe  that  we  can  make  cuts 
in  some  instances  through  the  consolidation  of  various  operations 
that  we  have. 

Senator  Specter.  Can  you  give  me  a  figure  as  to  what  cuts  the 
NLRB  can  make? 

Mr.  Gould.  I  cannot  give  you  a  figure. 

Senator  Specter.  Well,  why  not? 

Mr.  Gould.  Well,  because  we  have  not  completed  the  investiga- 
tory work  which  is  a  necessary  prerequisite. 

Senator  Specter.  When  do  you  expect  to  complete  that  investiga- 
tory work?  We  are  here  on  February  5,  you  had  a  lot  of  notice 
about  cuts  by  the  Congress.  You  have  seen  a  30-percent  cut  from 
the  House,  and  when  we  have  had  the  conversations  with  the 
House  Members  they  ask  a  basic  question:  Why  does  not  the  NLRB 
at  least  face  up  to  some  cuts? 

Mr.  Gould.  Well,  Senator,  the  difficulty  here  in  responding  to 
this  is  that  we  have  faced  up  to  cuts  for  some  period  of  time.  You 
know,  our  personnel  was  at  a  level  of  3,000  in  1979.  We  are  now 
at  1,950.  We  have  the  same  number  of  cases  coming  across  the 
transom,  approximately,  in  1996  that  have  been  coming  in  in  the 
late  1970's  and  early  1980's.  We  are  making  do  with  1,100  less  em- 
ployees with  the  same  caseload.  I  do  not  come  here  today  to  say 
to  you  that  there  are  no  areas  where  we  cannot  cut  further.  But 
the  reality  is  that  we  do  not  control  our  caseload  and  that  it  has 
been  an  expanding  caseload  and  that  we  are  making  do  with  that 
expanding  caseload  with  approximately  30  percent  less  of  employ- 
ees that  we  had  handling  it  more  than  a  decade  ago. 
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Senator  SPECTER.  Well,  Chairman  Gould,  to  get  into  the  details 
on  that  is  a  little  beyond  the  scope  of  what  we  can  accomplish  this 
morning.  But  given  the  current  budget  and  the  downsizing  of  Gov- 
ernment generally,  I  would  ask  your  Board  to  give  us  a  definitive 
statement.  Are  you  saying  that  you  cannot  make  any  cuts? 

Mr.  Gould.  No;  I  am  not  saying  that  we  cannot  make  any  cuts. 

Senator  Specter.  All  right.  Let  us  not  pursue  the  line  of  ques- 
tioning any  more.  I  would  like  you  to  present  to  the  subcommittee 
in  a  reasonable  period  of  time  what  your  projection  is  as  to  what 
cuts  the  Board  can  make.  What  would  you  say  would  be  a  reason- 
able period  of  time  for  you  to  come  up  with  such  a  figure? 

Mr.  Gould.  I  would  say  we  could  come  up  with  such  a  figure 
within  20  days. 

Senator  Specter.  That  would  be  fine. 

The  agency  budget  includes  a  travel  request  of  some  $3,750,000, 
which  is  $352,000  over  last  year.  Are  you  able  to  tell  us  what  per- 
centage of  your  travel  budget  is  expended  on  case-specific  travel? 

Mr.  Gould.  All  of  our  budget  relating  to  travel  relates  to  cases. 
I  am  going  to  turn  to 

Senator  Specter.  Is  there  none  of  your  travel  which  relates  to 
speechmaking,  for  example? 

Mr.  Gould.  That  is  correct,  Mr.  Chairman.  We  have  zero  budget 
for  speechmaking. 

Senator  Specter.  So  all  of  that  budget  is  on  case-related  travel? 

Mr.  Gould.  On  case-related  travel.  This  has  been  the  case  since 
October  1,  1995. 

Senator  Specter.  Has  there  been  some  of  your  travel  budget  on 
items  other  than  case-related  travel  prior  to  October  1? 

Mr.  Gould.  That  is  correct. 

Senator  Specter.  The  current  continuing  resolution  contains  fur- 
lough-protection language  for  the  Board.  What  would  be  the  impact 
on  your  agency  if  the  current  continuing  resolution  did  not  contain 
that  provision? 

Mr.  Gould.  The  impact  would  be  devastating.  I  believe  we  have 
referred  to  this  in  the  joint  statement.  We  would  be  severely  crip- 
pled in  terms  of  our  investigative  ability. 

Senator  Specter.  How  so?  How  many  people  would  you  lose  if 
that  provision  were  not  included  in  the  continuing  resolution? 

Mr.  Gould.  Without  the  furlough  protection  language,  at  the  75- 
percent  level  we  would  have  had  to  have  a  28-percent  staff  reduc- 
tion during  that  period  of  time. 

Senator  Specter.  What  is  your  backlog  at  the  present  time, 
Chairman  Gould? 

Mr.  Gould.  There  are  two  backlogs  that  are  relevant,  Mr.  Chair- 
man. One  is  the  backlog  on  the  so-called  Board  side,  and  the  other 
is  the  backlog  on  the  field.  And  I  will  respond  to  the  backlog  on 
the  Board  side.  It  is  at  an  all-time  low,  as  I  indicated  to  you  pre- 
viously. It,  as  of  January  1,  was  approximately  350  cases  in  our  in- 
ventory. 

Now,  the  situation  is  much  more  complicated  in  the  field,  in  the 
regional  office,  and  here  I  will  turn  to  Mr.  Feinstein,  who  has  more 
direct  responsibility  in  that  area. 

Senator  Specter.  Well,  would  you  distinguish  as  to  what  you 
mean  between  the  Board  backlog  and  the  field  backlog? 
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Mr.  Gould.  Yes;  the  Board  backlog  involves  cases  that  have  been 
already  prosecuted,  so  to  speak,  by  the  general  counsel  in  a  hearing 
before  the  administrative  law  judge.  An  appeal  is  then  taken  to  the 
Board  in  Washington.  Those  cases,  subsequent  to  the  appeal  from 
the  administrative  law  judge's  decision  that  are  pending  in  Wash- 
ington are  part  of  the  Board's  backlog,  the  inventory,  until  the 
Board  disposes  of  those  cases.  That  is  what  I  referred  to  by  the 
Board  backlog. 

Senator  Specter.  And  the  field  backlog  is  what? 

Mr.  Gould.  The  field  backlog  is  cases  that  involve  charges  that 
are  filed  by  parties  at  our  various  regional  offices  throughout  the 
field. 

Senator  Specter.  And  what  is  that  field  backlog? 

Mr.  Gould.  On  that  I  am  going  to  turn  to  General  Counsel  Fein- 
stein.  I  do  not  have  the  number. 

Senator  SPECTER.  Mr.  Feinstein,  what  is  that  backlog? 

Mr.  Feinstein.  Right.  We  have  over  5,000  cases  pending  inves- 
tigation in  the  field  that  have  not  been  opened. 

Senator  Specter.  That  have  not  been  opened? 

Mr.  Feinstein.  That  are  pending  investigation.  Another  measure 
that  we  talk  about  in  the  context  of  backlog  is  cases  that  are  pend- 
ing for  more  than  45  days,  that  are  still  pending.  Our  operational 
goal  is  to  complete  an  investigation  within  45  days,  and  about  30 
percent  of  our  cases,  which  is  a  historic  high  for  the  agency,  about 
30  percent  of  our  cases  now  are  pending  where  the  investigation 
has  not  been  completed  within  45  days. 

[The  information  follows:] 


SNAPSHOT  OF  CASES  PENDING  PRELIMINARY  INVESTIGATION 

1— SEPTEMBER  30, 

1988 

Days 

Percent                 Cases 

Not  overage 

Overage 

0-45 

over  45 

96.2 
3.8 

2,781 
110 

'Total  number  of  cases 

pending  preliminary  investigation  as  of  September  1998  was  2,891. 

SNAPSHOT  OF  CASES  PENDING  PRELIMINARY  INVESTIGATION 

1— SEPTEMBER  30, 

1991 

Days 

Percent                 Cases 

Not  overage 

Overage 

0-45 

over  45 

88.9 
11.1 

3,160 
395 

'Total  number  of  cases 

pending  preliminary  investigation  as  of  September  30,  1991  was  3,555. 

SNAPSHOT  OF  CASES  PENDING  PRELIMINARY  INVESTIGATION 

'—SEPTEMBER  30, 

1995 

Days 

Percent                 Cases 

Not  overage 

Overage 

0-45 

over  45 

75.6 
24.4 

3,944 
1,275 

'Total  number  of  cases 

pending  preliminary  investigation  as  of  September  1998  was  5,219. 
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SNAPSHOT  OF  CASES  PENDING  PRELIMINARY  INVESTIGATION  '- 

-DECEMBER  31,  1995 

Days                   Percent 

Cases 

Not  overage  .... 
Overage  cases 

0-45 

46-90 

91-120 

121-180 

181-365 

over  366 

51.6 
24.6 
6.8 
7.9 
7.4 
1.8 

2,852 

1,359 

376 

435 

407 

98 

'Total  number 

of  cases 

pending 

preliminary 

investigation  as  of  December  31 

1995  was 

5,527. 

CASES  PENDING 

Senator  Specter.  And  of  that  number,  how  many  for,  say  90 
days? 

Mr.  Feinstein.  I  am  sorry? 

Senator  Specter.  How  many  longer  than  45  days?  You  say  30 
percent  of  5,000,  that  would  be  1,500  cases  pending  for  more  than 
45  days.  How  many  pending  for  more  than  90  days? 

Mr.  Feinstein.  I  do  not  have  that  figure.  I  am  not  sure  we  reck- 
on the  figures  exactly  that  way,  but  we  can  certainly  look  into  that. 

Senator  Specter.  Do  you  have  any  pending  for  as  long  as  a  year? 

Mr.  Feinstein.  I  am  certainly  not  aware  of  any  case  that  has 
been  filed  where  the  investigation  has  not  commenced  within  a 
year,  but  there  unfortunately  probably  are  some  cases  out  there 
that  have  been  filed  where  the  investigation  has  not  been  com- 
pleted. 

Senator  Specter.  Well,  it  is  really  not  sufficient  just  to  delineate 
it  on  cases  pending  for  more  than  45  days,  because  that  does  not 
tell  us  how  many  have  been  pending  for  a  much  longer  period  of 
time.  Do  you  not  maintain  statistics  on  cases  that  have  been  pend- 
ing for  90  days,  120  days,  180,  a  year? 

Mr.  Feinstein.  We  can  get  you  figures  on  that.  Senator.  The 
basic  operational  figure  that  we  look  at  is  the  45-day  figure. 

Senator  Specter.  Are  you  saying  you  do  have  those  figures? 

Mr.  Feinstein.  We  have  statistical  data  from  which  we  can  de- 
rive those  figures. 

Senator  Specter.  Well,  that  is  a  little  hard  to  understand.  You 
have  statistical  data  from  which  you  can  derive  those  figures.  Do 
you  not  regularly  take  a  check  to  see  how  long  your  oldest  cases 
are  to  see  if  cases  are  intolerably  long? 

Mr.  Feinstein.  Yes;  we  do  have  data  of  that  nature.  We  do  have 
some  above  the  45-day  target  numbers,  but  I  do  not  have  them 
with  me. 

Senator  Specter.  Well,  why  do  you  not  have  them  with  you,  Mr. 
Feinstein?  This  is  a  hearing  to  find  out  what  your  backlog  is  and 
what  resources  you  need. 

Mr.  Feinstein.  Senator,  we  have  the  raw  data.  In  other  words, 
we  compile  the  case  handling  statistics  such,  that  when  we  need 
to,  we  can  take  a  look  at  that.  We  do  not  regularly  compile  how 
long  cases  are  pending  in  specific  periods,  but  we  do  try  to  oversee 
from  the  regions  and  have  an  understanding  of  what  cases  are  tak- 
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ing  a  long  time  and  focus  resources  on  those  cases  if  they  are  pend- 
ing beyond  normal. 

I  might  add,  Senator 

Senator  Specter.  I  do  not  understand  that  answer.  What  is  the 
longest  case  you  have  pending  in  the  NLRB? 

Mr.  Feinstein.  If  we  are  talking  pending  investigation  or  pend- 
ing decision  before  the  board,  we  have  different  stages. 

Senator  Specter,  Take  them  either  way.  Take  pending  investiga- 
tion. 

Mr.  Feinstein.  I  do  not  have  a  precise  answer  to  that  question, 
Senator. 

Senator  Specter.  How  about  the  other  one,  pending  before  the 
Board. 

Mr.  Gould.  I  am  not  sure,  I  am  going  to  have  to  consult  with 
Mr.  Toner,  our  executive  secretary,  to  get  the  answer. 

Senator  Specter.  Well,  let  us  not  pursue  it  with  consultation  be- 
tween you  and  those  in  the  room.  Get  us  the  figures  so  we  have 
an  idea  as  to  what  is  going  on  here. 

[The  information  follows:] 

Oldest  Pending  Case 

The  five-member  Board's  oldest  pending  case  is  the  Legal  Aid  Society,  32-RM- 
657.  The  request  for  review  was  granted  on  6125191. 

The  two  oldest  cases  under  the  General  Counsel  are  National  Home  Care  Sys- 
tems. Inc.,  Case  32-CA-13351  and  United  Domestic  Workers  Union,  Case  32-CB- 
4128.  Both  were  filed  on  July  30,  1993  and  had  been  pending  for  884  days  as  of 
January  1,  1996.  Both  charges,  and  later  a  related  representation  case  and  an  addi- 
tion charge  against  the  Domestic  Workers,  were  filed  by  the  Service  Employees 
International  Union  and  allege  that  the  Employer  provided  and  the  Domestic  Work- 
ers accepted  unlawful  support  and  assistance. 

During  the  course  of  the  investigation,  the  Regional  Director  determined  to  tem- 
porarily hold  in  abeyance  the  unfair  labor  practice  cases  because  record  testimony 
that  would  be  obtained  in  the  hearing  on  the  representation  case  and  the  resultant 
unit  determination  would  assist  in  the  investigation  of  the  unfair  labor  practice 
cases.  Thereafter,  the  Domestic  Workers  affiliated  with  the  American  Federation  of 
State,  County  and  Municipal  Employees  Union  and  the  Region,  pursuant  to  long- 
standing policy,  deferred  further  processing  of  the  representation  matter  to  a  deter- 
mination by  the  AFL-CIO  under  the  No-Raiding  Procedure  (Article  XX)  of  its  con- 
stitution. 

Subsequently,  it  was  determined  by  the  AFL-CIO  that  the  incumbent  union,  the 
Domestic  Workers,  should  continue  to  seek  to  represent  the  employees.  Accordingly, 
the  SEIU  withdrew  their  representation  petition  but  did  not  withdraw  their  ULP 
cases.  At  one  point,  it  appeared  that  these  matters  would  settle,  but  additional 
charges  were  filed.  Because  of  the  continuing  backlog  of  other  cases,  the  Region  has 
been  unable  to  complete  the  investigation. 

CASELOAD 

Senator  Specter.  Mr,  Feinstein,  when  you  talk  about  the  case- 
load in  excess  of  5,000  in  field  cases,  is  that  an  all-time  high?  Is 
that  what  you  said? 

Mr.  Feinstein.  I  believe  it  is,  Senator. 

Senator  Specter,  How  does  this  comport  with  what  Mr.  Gould 
is  talking  about  on  handling  your  workload  even  though  your  per- 
sonnel is  down  substantially? 

Mr,  Feinstein,  The  agency  receives  approximately  40,000 
charges  and  petitions  a  year.  Those  cases  are  handled  in  the  field. 
About  90  percent  of  those  cases  are  handled  completely  in  the  field. 
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We  have  a  merit  factor  which  has  been  consistent  through  the 
years. 

Senator  Specter.  You  have  a  what  factor? 

Mr.  Feinstein.  A  merit  factor  of  charges  that  are  filed  before  the 
agency.  Approximately  one-third,  the  30-  to  35-percent  range,  of 
the  charges. 

Senator  SPECTER.  Merit  factor,  which  by  that  you  mean  meritori- 
ous cases  which  require  pursuit? 

Mr.  Feinstein.  Right,  where  we  find  some  merit  in  the  charges. 
And  as  I  say,  that  has  been  a  consistent  factor,  certainly  through 
my  tenure,  and  has  historically  been  the  figure.  That  means  there 
are  about  12,000  cases  which  we  find  some  form  of  merit  in.  We 
settle  better  than  90  percent  of  those  cases.  Of  the  cases  in  which 
we  find  merit,  we  issue  complaints  on  something  less  than  4,000 
of  those  cases. 

Senator  Specter.  Let  me  see  if  I  understand  this.  You  have 
40,000  charges  a  year;  90  percent  are  handled  in  the  field,  so  there 
are  4,000  cases  which  remain,  and  how  many  of  those  cases  acti- 
vate your  so-called  merit  factor? 

Mr.  Feinstein.  I  might  not  be  making  myself  clear.  There  are  ac- 
tually about  36,000  unfair  labor  practice  charges.  There  are  an  ad- 
ditional 4,000  to  5,000  election  petitions.  So  the  40,000  number  re- 
flects both  unfair  labor  practices  and  petitions  for  elections.  We 
perform  both  of  those  functions. 

Of  the  unfair  labor  practice  charges,  about  one-third  are  found 
to  have  merit,  so  that  is  about  12,000.  The  other  two-thirds  are  dis- 
missed in  the  field,  and  I  might  say  that  we  dismiss  those  normally 
within  45  to  60  days  of  the  filing  of  the  charge.  So  those  cases,  two- 
thirds  of  all  of  the  charges  filed  before  the  agency,  are  disposed  of 
within  that  timeframe  in  the  field. 

Of  the  cases  that  have  merit,  the  12,000  or  so  cases  that  have 
merit,  we  settle  approximately  two-thirds  of  those  before  the  actual 
issuance  of  a  complaint.  So  now  we  are  down  to  about  4,000  cases, 
I  think  the  number  is  a  little  below  4,000  of  the  cases,  in  which 
a  complaint  issues.  Of  those,  we  settle  a  number  of  those,  as  well. 
Those  that  we  do  not  settle,  of  course,  are  tried  before  an  adminis- 
trative law  judge,  and  if  that  does  not  terminate  the  case,  if  there 
is  not  an  adjustment  made  at  that  point,  then  the  remaining  cases 
are  appealed  to  the  Board. 

Senator  Specter.  4,000  cases  where  the  cases  is  issued,  and  how 
many  of  those  cases,  roughly,  are  tried  before  an  administrative 
law  judge? 

Mr.  Feinstein.  I  think  it  is  a  little  over  1,000  actually  go  to  trial 
before  the  administrative  law  judge,  meaning  that  about  two-thirds 
to  three-quarters  of  those  cases,  the  number  is  a  little  below  4,000, 
I  think  it  is  about  3,600 

Senator  Specter.  And  how  many  of  those  are  appealed  to  the 
Board? 

Mr.  Feinstein.  I  believe  the  Board  gets  about  500? 

Mr.  Gould.  No;  we  get  close  to  1,000  cases  a  year  that  come  to 
the  Board  in  Washington. 

Senator  Specter.  Well,  that  would  mean  all  1,000  of  the  cases 
that  go  to  administrative  law  judge  are  appealed?  That  does  not 
sound  right. 
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Mr.  Gould,  No;  there  are  a  number  of  them,  a  minority  of  them, 
that  are  representation  cases  that  do  not  come  from  appeals  from 
the  administrative  law  judges.  The  majority  of  the  cases  that  we 
have  are  unfair  labor  practice  cases  coming  from  appeals  from  ad- 
ministrative law  judges,  but  a  minority  of  them  are  representation 
cases. 

Senator  Specter.  Can  you  sharpen  these  statistics  for  us? 

Mr.  Feinstein.  Yes. 

Senator  Specter.  It  would  not  be  right  that  1,000  cases  are 
heard  by  administrative  law  judges  and  1,000  cases  go  before  the 
Board  on  appeal. 

Mr.  Feinstein.  As  the  Chairman  suggested,  I  made  the  reference 
to  our  cases,  we  call  them,  which  are  petitions  for  elections.  I  be- 
lieve the  figure  of  1,000  includes  appeals  on  those  kinds  of  cases. 
Those  are  the  cases  in  which  the  parties  petition  for  an  election. 

Senator  SPECTER.  If  you  will  get  those  statistics  for  us  in  sum- 
mary form  I  would  appreciate  it. 

[The  information  follows:] 

Unfair  labor  practice  case  processing — fiscal  year  1995 

Public  information  inquiries  received  by  regions 200,835 

Charges  filed  with  and  investigated  by  region 34,004 

Dismissal/withdrawals  19,024 

Settlements  (precomplaint)  7,446 

Complaints  3,094 

Postcomplaints  settlements  2,295 

Trail  and  AU  decision  489 

Summary  judgment  183 

Total  board  decisions^ 875 

Total  court  enforcement  cases^  462 

iThe  total  for  contested  decisions  is  422,  summary  judgment  is  180,  and  uncontested  are  273. 
2  The  total  for  contested  cases  is  219,  and  uncontested  cases  is  243. 

ADMINISTRATIVE  STAFF  AND  STRUCTURE 

Senator  Specter.  I  have  gone  on  a  little  long.  Senator  Jeffords 
has  been  here  all  the  time.  There  are  a  great  many  questions  to 
ask,  and  we  are  going  to  run  this  just  a  little  differently  to  try  to 
find  out,  but  I  want  to  jdeld  at  this  time  to  Senator  Jeffords.  We 
have  been  joined  by  the  distinguished  ranking  member,  and  we  will 
turn  to  Senator  Harkin  next. 

Senator  Jeffords.  Let  me  pursue  Senator  Specter's  line  here. 
The  Board  has  been  criticized  for  having  too  much  administrative 
staff  and  structure.  For  example,  the  Board  has  33  regional  offices 
as  compared  with  10  for  OSHA  and  8  for  the  Wage  and  Hour  Ad- 
ministration. True,  the  volume  of  the  cases  brought  to  and  decided 
by  the  Board  declined  steadily  over  the  years,  while  other  agencies 
have  seen  their  workloads  increase  during  the  same  period  of  time. 
Are  these  fair  comparisons?  Either  of  you  can  answer  that. 

Mr.  Feinstein.  Senator  Jeffords,  as  to  the  number  of  offices,  we 
have  33  regional  offices  and  we  have  additional  resident  offices 
which  are  satellite  offices  in  the  field.  What  experience  has  taught 
through  the  years  is  that — we  process  cases,  the  agency  processes 
cases,  most  efficiently  when  it  is  close  to  the  dispute,  when  it  is 
near  where  the  parties  are  who  are  raising  the  dispute.  It  is  some- 
thing we  look  at  continually,  and  this  has  certainly  been  true  be- 
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fore  we  arrived  at  the  agency  that  the  most  efficient  way,  both  in 
terms  of  cost  and  in  terms  of  service  to  the  parties  and  those  who 
bring  cases  before  the  agency,  is  to  have  a  decentralized  system  of 
offices. 

We  indeed  find  that  our  most  productive  offices  are  those  small 
resident  satellite  offices  that  have  sometimes  three,  five,  seven  peo- 
ple in  the  office,  that  they  are  enormously  efficient  in  terms  of  the 
volume  of  cases  that  they  are  able  to  handle.  So  the  structure  that 
has  developed  over  the  60  years  that  the  agency  has  been  in  exist- 
ence is  a  decentralized  system  of  localized  offices.  Conversely,  we 
find  that  some  of  our  larger  offices  in  the  larger  urban  areas  run 
somewhat  less  productively  than  some  of  the  others.  So  that  is  the 
basic  rationale  for  the  way  in  which  the  field  offices  are  structured 
in  the  agency. 

As  to  caseload,  it  is  true  that  1980  saw  the  highest  number  of 
cases  that  have  ever  been  before  the  agency.  Since  1980,  in  the 
early  1980's  till  about  1985  or  1986,  cases  declined.  Since  1987  or 
1988  the  cases  have  been  coming  up  slowly.  I  believe  the  cases 
have  increased  in  every  year  since  1988,  with  the  exception  of 
1991,  and  in  1995  we  had  I  think  about  1  percent  below  1994.  So 
since  1987-88  there  has  been  a  slow  but  steady  increase  each  year 
over  the  previous  year  on  the  case  intake  of  the  agency. 

Senator  Jeffords.  How  does  that  compare  to  the  high  point  of 
the  Board? 

Mr.  Feinstein.  Well,  I  believe  that  we  now  at — it  is  still  below 
what  the  high  point  was  in  1980,  but  in  1980  the  agency  had  close 
to  3,000  employees.  Today,  we  have  under  2000.  The  rate  of  de- 
cline, any  way  you  look  at  it,  the  rate  of  decline  in  cases  has  been 
less  than  the  rate  of  decline  in  staff.  Our  staff  now  handles  more 
cases  per  staffer  than  at  virtually  any  other  point  in  the  agency's 
history.  I  think  there  might  be  1  year  that  it  was  the  same,  but 
we  are  at  virtually  the  highest  level  and  have  been  for  the  last  sev- 
eral years  of  number  of  cases  per  agency  staff. 

Senator  Jeffords.  For  those  of  us  that  are  involved  in  these 
other  agencies  it  just  seems  hard  for  me  to  understand  as  to  how 
OSHA,  which  has  I  am  sure  many,  many  more  complaints  filed, 
can  operate  on  10  regional  offices  but  you  have  to  have  33.  Has  any 
study  been  done  to  determine  the  increase  in  efficiency  of  that  situ- 
ation? What  kind  of  cost  could  be  reduced  by — I  am  trying  to  help 
you  out.  You  are  facing  cost  cuts  here,  and  we  are  in  a  position 
where  we  cannot  just  reorder  all  the  priorities  of  everybody  here 
and  keep  you  going  at  the  same  rate  and  cut  everybody  else. 

Mr.  Feinstein.  I  understand  that.  Senator.  As  I  say,  we  have 
looked  internally  at  our  operations  and  have  found  that  the  decen- 
tralized structure  works  best;  that  is,  in  terms  of  productivity,  in 
terms  of  cases  managed,  in  terms  of  our  costs,  the  decentralized 
structure  seems  to  work  best. 

I  might  also  point  out  one  distinction  between  the  NLRB  and  the 
OSHA  function.  We  do  not  initiate  anj^hing  in  our  agency.  Every- 
thing that  the  NLRB  does  is  in  response  to  charges  that  are  filed; 
100  percent  of  what  we  do  is  in  response  to  either  charges  or  peti- 
tions that  are  brought  before  the  agency.  Other  agencies  like 
OSHA,  of  course,  have  a  somewhat  different  function.  They  initiate 
investigations,  they  promulgate  regulations,  and  they  engage  in  a 
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number  of  other  kinds  of  activity;  whereas,  the  NLRB  simply  re- 
sponds to  charges  that  are  filed,  which  perhaps  also  accounts  for 
the  reason  that  a  decentralized  structure  seems  to  work  best. 

Senator  JEFFORDS.  Well,  I  guess,  let  me  ask  you  this  question: 
You  are  going  to  be  ordered  to  cut.  What  are  you  going  to  do?  Noth- 
ing? 

Mr.  Feinstein.  If  I  can  point  out,  Senator,  we  have  been  operat- 
ing at  approximately  a  6-percent  cut  since  the  beginning  of  this  fis- 
cal year.  The  agency's  budget  is  divided  into  basically  three  compo- 
nents. We  have  salaries  and  expenses,  which  is  about  78  percent 
of  our  fiscal  year  1996  budget;  we  have  12  percent,  which  is  rent; 
and  the  remaining  10  percent  are  what  we  call  discretionary  ex- 
penses, travel,  transcripts,  reporting  costs,  supplies,  and  so  forth, 
maintenance.  We  have  cut  nearly  three-quarters  of  that  discre- 
tionary budget  since  October  1. 

We  have  virtually  ceased  traveling  in  the  regions.  Now,  there  is 
certainly  a  consequence  in  terms  of  cases.  It  is  taking  us  longer  to 
get  to  the  cases  because  of  that,  and  we  are  concerned  about  the 
quality  of  the  investigation,  but  we  are  now  conducting  almost  all 
of  our  investigations  over  the  telephone,  we  are  now  requiring  par- 
ties to  come  to  the  office  regardless  of  how  far  they  are,  which 
again  takes  more  time  and  of  course  is  an  inconvenience  to  the  par- 
ties. We  have  virtually  suspended  all  of  our  maintenance  contracts, 
so,  also  responding  to  the  chairman's  earlier  question,  we  have  in- 
stituted about  a  three-quarters  reduction  in  our  discretionary  ex- 
penses over  this  period  of  time.  The  are  cuts  that  are  causing,  of 
course,  concern  in  terms  of  our  operational  capacity. 

I  guess  the  most  important  salient  characteristic  of  our  budget 
is  that  virtually  90  percent  of  it  is  fixed  cost  in  terms  of  salaries 
and  expenses  and  rent.  So  that  when  we  are  talking  about  cutting 
the  budget,  after  we  get  by  this  discretionary  budget  which  I  have 
already  suggested  we  are  cutting  in  any  way  we  can  think  of  at 
this  75  percent  level,  cuts  have  to  come  in  personnel.  I  am  certainly 
prepared  to  describe  some  of  the  things  that  we  have  been  doing, 
not  only  in  the  past  2  years  but  that  the  agency  has  been  doing 
over  the  last  many  years,  to  try  to  streamline  and  make  operations 
more  efficient  and  more  productive. 

I,  as  the  general  counsel,  who  has  administrative  responsibility 
over  the  field  and  the  General  Counsel's  Office,  which  is  about  90 
percent  of  the  staff  of  the  agency,  have  spent  just  about  all  my  time 
trying  to  address  the  question  posed  by  the  chairman  as  to  how  we 
can  make  savings  and  where  we  could  make  savings.  We  have,  for 
example,  cut  back  significantly  on  the  oversight  of  headquarters 
over  the  regions;  we  have  cut  back  on  paperwork  requirements;  we 
have  cut  back  on  the  number  of  reports  that  are  required;  we  have 
cut  back  on  a  lot  of  the  administrative  oversight  within  the  agency; 
we  have  attempted  to  flatten  the  structure,  both  in  terms  of  Wash- 
ington and  the  field  as  well  as  the  structure  within  the  field. 

We  are  working  hard,  and  of  course,  there  is  a  question  of  re- 
sources, but  to  update  our  computerization,  which  we  are  hoping 
will  significantly  improve  efficiency;  and  we  have  begun  to  see 
some  of  the  benefits  of  that  undertaking  which  was  started  some 
4  or  5  years  ago.  We  are  attempting  to  implement  new  kinds  of  in- 
vestigative techniques  which  allow  the  parties  to  come  forward 


33 

with  more  of  the  evidence,  taking  some  of  the  burden  off  of  our  in- 
vestigators in  terms  of  their  responsibility  to  gather  that  evidence. 
Again,  there  are  concerns  there,  but  we  have  felt  that  it  is  an  ap- 
propriate step  to  take.  We  are  experimenting  with  resident  agents 
in  some  of  our  smaller  subregional  offices,  resident  offices;  we  have, 
again,  some  experiments  where  agents  are  working  out  of  their 
homes  and  communicating  with  the  central  office  through  tele- 
commuting; we  are  looking  at  cutting  back  office  space  wherever 
we  can,  although  we  are  tight  in  most  of  the  regions,  and  I  can  cer- 
tainly go  on  at  length  as  to  what  we  have  been  doing,  but  that  is 
basically  what,  for  the  past  2  years,  we  have  been  trying  in  every 
conceivable  way  to  improve  the  efficiency  of  our  operation. 

Senator  JEFFORDS.  It  has  come  to  my  attention  that  you  may  be 
changing  a  practice  with  respect  to  unit  determinations  with  re- 
spect to  those  institutions  which  have  more  than  one  facility,  under 
the  representation  that  you  believe  that  their  present  system  gen- 
erates too  much  litigation  and  impedes  negotiation  of  stipulated 
election  agreements.  However,  the  information  I  have  seen  does  not 
indicate  that  this  problem  occurs  very  often,  so  I  wish  you  would 
explain  whether  or  not  that  is  a  fact,  that  you  are  changing  your 
position  on  this,  and  if  so,  why? 

Mr.  Gould.  No;  we  are  not.  Senator,  changing  our  position  in 
this  area.  What  we  are  attempting  to  explore,  and  the  Board  has 
not  resolved  this,  it  is  still  getting  public  comment,  and  the  period 
for  public  comment  runs  until  March  15.  What  the  Board  is  trying 
to  explore  is  whether  it  is  more  effective  to  resolve  these  kinds  of 
disputes  through  its  rulemaking  authority  rather  than  through 
case-by-case  adjudication. 

Since  1963  the  Board  has  held  that  where  there  is  a  dispute 
about  whether  the  appropriate  unit  should  consist  of  a  single  loca- 
tion as  opposed  to  a  number,  if  the  union  petitions  for  one  Holiday 
Inn  and  the  employer  says  no,  I  have  three  or  four  Holiday  Inns 
in  the  Washington  area,  the  Board  held  in  1963,  and  it  has  ad- 
hered to  this  since  then,  that  there  is  a  presumption  in  favor  of  a 
single  facility,  a  single  location.  The  problem  that  arose  in  the  liti- 
gation was  that  that  presumption  could  be  overridden,  the  Board 
said,  by  looking  to  a  number  of  criteria,  most  of  which  the  Board 
over  this  33-year  period  did  not,  in  fact,  look  to. 

We  believe  that  only  three  criteria  were  looked  to  to  override  the 
presumption,  but  the  important  point  is  this,  Senator,  that  the 
Board  was  always  vague  in  determining  how  the  criteria  would  be 
used  in  a  given  case.  And  we  believe  that  what  happened  was  that 
we  invited,  by  our  vagueness  in  the  criteria,  in  the  application  of 
the  criteria,  a  kind  of  crap  shoot,  an  invitation  to  litigation,  a  waste 
of  Government  resources  where  we  could  speak  more  clearly  with 
rules  that  are  relatively  mechanistic. 

The  same  approach,  under  the  proposed  rule,  would  be  employed 
in  1996  as  it  has  been  since  1963.  Only  the  approach  would  be  dif- 
ferent, and  that  is  through  rulemaking  so  we  can  be  more  clear  in 
advance  of  the  dispute  as  to  what  it  is  we  are  going  to  do.  And  we 
believe  that  in  that  way,  or  I  believe  that  in  that  way,  we  may 
work  toward  conserving  our  resources  and  putting  the  average  lit- 
tle businessman  and  average  worker  who  does  not  understand  500 
cases  involving  all  kinds  of  resort  to  criteria  and  gobbledygook,  but 
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who  can  understand  when  we  say  all  right,  if  the  facility  is  x  miles 
away  from  the  first  facility,  if  the  second  facility  is  x  miles  away, 
that  will  be  the  basis  for  overriding  the  presumption. 

If  there  is  a  certain  amount  of  exchange  between  facilities  in 
terms  of  employees,  that  mathematical  amount  will  overcome  the 
presumption.  So  that  what  we  are  trying  to  do  and  what  we  have 
proposed  and  there  is  an  opportunity  for  comment,  as  I  said,  that 
runs  until  March  15,  will  perhaps  encourage  the  manufacturers  of 
odometers  and  statisticians  to  become  more  interested  in  what  we 
do,  but  it  will  not  really  give  an  awful  lot  of  business  to  lawyers 
who  come  back  to  our  agency  time  and  time  again  to  reinvent  the 
wheel,  so  to  speak,  and  litigate  these  same  questions  that  have 
been  litigated  for  33  years. 

So  what  we  are  trying  to  do  is  make  ourselves  more  efficient,  to 
resolve  cases  more  expeditiously,  to  speak  clearly,  unambiguously, 
so  people  will  know  how  our  rules  are  going  to  be  applied  in  the 
first  instance. 

Senator  Jeffords.  I  think  you  expected  that  question. 

Mr.  Gould.  It  is  a  question  that  I  have  thought  a  good  deal 
about.  Senator. 

Senator  Jeffords.  You  are  quoted  as  saying  all  you  will  need  is 
an  odometer  and  a  calculator  after  this  is  done,  and  it  is  going  to 
really  make  these  things  pretty  easy.  Is  that  accurate? 

Mr.  Gould.  I  would  not  say  that  it  is  going  to  make  these  things 
easy,  but  I  think  it  is  going  to  improve  our  ability  to  resolve  dis- 
putes effectively.  Senator. 

Senator  Jeffords.  Well,  some  of  the  things  that  you  are  no 
longer  going  to  consider,  I  think,  are  functional  integration  of  oper- 
ations, centralization  of  administration,  similarity  of  skills,  duties 
in  working  conditions,  and  the  bargaining  history.  And  you  say 
those  are  no  longer  relevant? 

Mr.  Gould.  What  we  have  said  is  looking  at  the  cases  that  have 
been  decided  over  this  period  of  time,  we  have  tried  to  focus  on 
what  the  real  resolution  of  these  cases  were,  what  the  Board  has 
done  in  the  past.  And  we  have  found  about  three  criteria — geo- 
graphical location,  temporary  interchange  of  employees  between  fa- 
cility, supervisory  responsibility — these,  over  the  course  of  these  33 
years  in  the  main  have  been  the  key  indicia  that  the  Board  looked 
to.  So  as  I  see  it.  Senator,  we  are  not  changing  the  substance  of 
law  that  is  being  employed,  we  are  changing  the  way  in  which  we 
employ  it. 

Senator  Jeffords.  I  am  not  sure  I  agree  with  you,  but  thank 
you. 

Senator  Specter.  Thank  you  very  much.  Senator  Jeffords. 

Senator  Harkin. 

Senator  Harkin.  Thank  you  very  much,  Mr.  Chairman.  I  am 
sorry  for  being  a  little  late,  but  I  appreciate  your  holding  this  hear- 
ing, and  more  than  that  I  appreciate  your  making  sure  we  had  lan- 
guage in  the  continuing  resolution  that  protected  the  NLRB  from 
the  furloughs  and  the  layoffs.  So  I  appreciate  that  very  much. 

Senator  Specter.  Senator  Harkin,  I  am  not  sure  you  should  ap- 
preciate it. 

Senator  Harkin.  I  hope  you  will  continue — I  am  laying  the 
groundwork  here. 
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Senator  SPECTER.  I  think  we  may  have  laid  too  much  ground- 
work. 

Senator  Harkin.  I  hope  that  when  March  15  comes  and  we  have 
to  go  to  this  again  that  you  will  be  able  to  pull  that  rabbit  out  of 
the  hat  again. 

KEEPING  THE  NLRB  FUNCTIONING 

Senator  SPECTER.  Well,  I  did  not  exactly  pull  the  rabbit  out  of 
the  hat.  There  was  no  hat  and  there  were  no  rabbits.  And  we  have 
had  some  long,  tough  sessions  as  to  what  is  going  to  happen  with 
the  NLRB,  and  we  are  going  to  have  to  have  some  pretty  hard  in- 
formation to  keep  the  NLRB  functioning.  You  are  in  an  emergency 
situation,  and  we  are  trying  to  find  out  what  is  going  on.  So  I 
thank  you,  Senator  Harkin,  but  I  do  not  want  to  take  too  much 
credit. 

Senator  Harkin.  That  is  all  right.  I  was  paying  you  a  com- 
pliment for  keeping  it  going.  But  you  lead  into  a  question  when  you 
say  we  are  trying  to  find  out  what  is  going  on  with  the  NLRB.  It 
is  not  what  is  going  on  with  the  NLRB.  That  is  not  the  question. 
It  is  what  is  going  on  with  our  country.  It  is  what  is  going  on  over 
in  that  other  body,  what  they  are  trying  to  do. 

UNDER-REPRESENTED  WORKERS 

You  go  into  any  workplace  in  America  today,  and  workers  will 
tell  you  they  feel  under-represented,  they  feel  they  have  no  more 
power,  they  are  at  the  end  of  a  whip,  they  are  getting  whipsawed 
all  over  the  place,  and  now  when  they  have  one  place  where  they 
thought  in  the  past,  at  least,  they  could  go  to  get  their  complaints 
adjudicated  in  a  fair  and  impartial  manner,  now  that  very  agency 
is  having  the  rug  pulled  out  from  underneath.  Now,  do  not  anyone 
try  to  tell  me  this  is  for  balancing  the  budget.  This  is  nonsense. 

What  is  your  portion  of  the  budget,  do  you  know,  Bill? 

Mr.  Feinstein.  I  do  not  know  what  it  is,  but  our  budget  has  been 
$175  million. 

Senator  Harkin.  I  know.  I  used  to  chair  this  subcommittee.  I 
know  exactly  what  it  was.  I  am  just  saying  of  the  total  Federal 
budget  I  will  bet  it  is  less  than  one-tenth  of  1  percent. 

Mr.  Gould.  Yes;  I  would  think  it  is  something  along  that  line. 

Senator  Harkin.  So  one-tenth  of  1  percent,  you  cut  30  percent 
off  of  that,  and  you  end  up  balancing  the  budget. 

Pure  and  simple,  what  this  is  is  an  attempt  to  do  in  the  NLRB. 
That  is  all  it  is.  Now,  why  joke  around?  Why  beat  around  the  bush? 
Why  try  to  wallpaper  it  with  some  kind  of  thing  about  oh,  we  are 
trying  to  make  all  these  little  efficiencies  and  stuff?  I  have  looked 
at  your  background.  I  know  it.  Not  yours,  I  mean,  the  NLRB.  Since 
1981  staffing  has  come  down  almost  30  percent,  more  than  30  per- 
cent, 33  percent — since  1981. 

Now,  I  am  not  saying  there  cannot  be  more  efficiencies.  You 
know  I  always  try  to  make  something  a  little  bit  more  efficient,  cut 
a  little  bit  here,  do  something  there.  And  from  what  I  have  seen 
of  your  stewardship  of  this  I  believe  you  have  done  that,  and  I  com- 
pliment you  for  it  and  your  Board  members  for  it.  But  there  comes 
a  point  where  you  just  cannot  squeeze  any  more  out  of  the  turnip. 
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And  what  happens  is  you  then  start  decimating  the  agency.  And 
quite  frankly,  I  will  be  more  than  happy  to  go  on  the  record  saying 
that  really  is  the  goal  of  those  that  want  to  cut  the  funding  for 
NLRB,  pure  and  simple. 

They  do  not  want  to  have  workers'  rights  adjudicated  anymore. 
They  do  not  want  to  give  any  more  power  to  people  in  the  work- 
place like  they  had  in  the  past.  Your  backlogs  now  are  what,  500 
days,  503  days,  median?  That  was  in  1994.  And  before  you  came 
on  board,  before  that  it  was  736  days,  so  we  are  coming  down.  I 
think  you  are  doing  a  good  job.  I  think  the  NLRB  is  finally  doing 
a  good  job,  and  that  is  why  people  are  after  it.  So  I  am  not  going 
to  beat  around  the  bush,  mince  my  words.  That  is  all  this  is  about. 

I  think  those  of  us  who  recognize  that  American  workers  are  get- 
ting the  shaft  in  more  ways  than  one  out  there,  at  least  by  God 
ought  to  have  some  impartial  adjudicatory  process  before  which 
they  can  go  to  have  their  complaints  resolved.  But  when  you  file 
complaints — I  talk  to  workers  all  the  time.  They  file  a  complaint. 
If  it  is  put  off  for  IV2  years  you  can  file  a  petition  for  an  election 
and  it  takes  6  months  to  1  year,  an  employer  can  come  in  and  sort 
of  predict  what  will  happen — that  is  the  new  thing,  they  predict 
what  will  happen,  see?  It  is  against  the  law  for  an  employer  to 
threaten  an  employee,  obviously.  It  is  a  violation  of  the  Wagner  Act 
to  pressure  an  employee  to  say  you  cannot  form  a  union.  But  the 
employer  can  predict  what  will  happen  if  they  do  form  a  union,  and 
that  prediction  hangs  like  a  dark  cloud  over  the  election  process. 

So  that  is  put  off  for  6  months  to  1  year;  they  file  a  complaint, 
that  is  IV2  years;  by  that  time  they  have  moved  on,  maybe  moved 
out  of  State,  they  have  gone  someplace  else  because  they  have  got 
to  find  work,  they  have  got  to  feed  and  clothe  their  families.  There 
is  an  old  saying  that  is  as  true  today  as  it  ever  was — justice  de- 
layed is  justice  denied.  And  in  too  many  cases  justice  is  being  too 
long  delayed  for  the  working  people  of  this  country  by  the  NLRB, 
not  your  fault.  It  is  because  they  are  cutting  the  rug  out  from  un- 
derneath you,  pulling  the  funding  away. 

Well,  I  am  sorry.  We  can  talk  all  about  this  thing.  I  was  looking 
at  your  budget,  which  you  were  saying  80  percent  is  for  compensa- 
tion, 12  percent  for  rent,  8  percent  for  travel,  witness  fees,  training. 
You  cut  30  percent  out  of  that,  what  do  you  do?  Cut  all  travel?  Cut 
all  the  travel  out,  right?  Make  them  sit  at  the  desk.  Then  they  can- 
not go  out  and  investigate  and  bring  their  cases  to  fruition;  80  per- 
cent compensation,  you  are  just  going  to  have  to  fire  people. 

There  is  also  an  attempt — I  do  not  know  if  you  know  this  or  not, 
Mr.  Gould — there  is  an  attempt  out  there  in  this  Congress  to  start 
doing  away  with  administrative  law  judges.  That  is  the  next  thing, 
do  away  with  them,  too.  It  costs  too  much  money  to  have  adminis- 
trative law  judges.  We  can  find  some  other  way  of  doing  it. 

ATTACK  ON  RIGHTS  OF  WORKING  PEOPLE 

Well,  the  whole  thing  just  boils  down  to  an  attack  on  the  rights 
of  working  people  to  have  their  complaints  fairly  adjudicated  in  an 
expeditious  manner.  I  am  all  for  expeditious.  But  if  it  means  sac- 
rificing justice,  then  I  am  not  for  expeditious.  I  am  more  concerned 
about  justice,  and  making  sure  that  working  people  out  there  know 
that  the  NLRA,  the  Wagner  Act  that  we  operate  under,  still  exists. 
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that  there  is  going  to  be  some  balancing  of  this  total  imbalance 
that  we  have  in  the  workplace  today,  to  give  labor  some  counter- 
vailing power  out  there. 

But  if  they  cut  this  by  30  percent,  Mr.  Chairman,  you  might  as 
well  forget  it.  You  might  as  well  pack  your  bags  and  go  home.  It 
would  be  a  sham,  and  you  might  as  well  just  forget  it.  I  mean,  if 
you  are  going  to  cut  the  NLRB  budget  by  30  percent,  cut  the  damn 
thing  by  100  percent,  and  just  get  rid  of  it,  and  let  us  not  be 
phoney  about  it.  Because  that  is  all  it  is.  It  is  just  phoneyness.  If 
you  are  going  to  cut  it  by  30  percent  and  say  we  are  going  to  have 
an  active  NLRB,  forget  it,  that  is  phoneyness. 

So  I  will  do  whatever  I  can,  Mr.  Chairman,  to  support  you,  to 
make  sure  we  have  at  least  last  year's  funding.  It  probably  ought 
to  be  a  little  bit  more,  because  why?  Because  of  the  incidence  of 
workplace  violations  of  the  National  Labor  Relations  Act  are  going 
up.  They  are  going  up  because  of  downsizing,  as  they  call  it.  Be- 
cause I  believe  the  private  sector  out  there  recognizes  that  this  is 
the  time,  if  they  ever  want  to  destroy  a  union,  they  can  do  it,  or 
if  they  want  to  prevent  one  from  coming  into  being  they  can  do  it, 
and  just  maybe,  just  maybe,  the  NLRB  will  be  defunded  enough 
that  it  will  just  be  a  toothless  tiger  and  will  not  be  able  to  do  any- 
thing out  there. 

Well,  that  is  just  as  I  see  it.  Thank  you,  Mr.  Chairman,  for  let- 
ting me  say  my  piece,  but  that  is  what  it  is  all  about,  as  far  as  I 
see  it. 

Senator  Specter.  You  have  no  further  questions,  Senator  Har- 
kin? 

Senator  Harkin.  I  do  not  have  any  questions.  I  have  asked  ques- 
tions of  Mr.  Gould  and  others  before.  I  do  not  really  have  any  ques- 
tions because  I  know  what  this  is  all  about.  It  is  no  secret. 

Senator  Specter.  Well,  thank  you  very  much.  Senator  Harkin.  I 
agree  with  some  of  what  you  say  but  not  all  of  what  you  say.  We 
did  maintain  the  full  funding  in  this  subcommittee  because  of  the 
concern  for  the  backlog  and  the  function.  There  have  been  com- 
plaints as  to  the  NLRB  on  both  sides,  from  business  and  from 
labor.  And  it  is  not  unexpected  to  have  complaints.  But  in  an  era 
where  everything  is  being  downsized,  we  just  have  to  ask  those 
questions  and  have  to  take  a  close  look.  And  the  questions  are  com- 
plex and  we  have  only  begun  so  far  to  scratch  the  surface. 

What  I  would  like  to  do,  we  have  another  panel  and  we  have  al- 
ready taken  1  hour,  but  these  are  important  questions  and  we  are 
going  to  have  to  take  whatever  time  we  need.  I  would  like  to  go 
to  5-minute  rounds,  so  if  you  would  start  the  5-minute  clock  for  me, 
Mr.  Gould,  I  want  to  pose  two  questions  to  you  which  are  outlined 
by  Mr.  Lawrence  Hunter,  who  is  going  to  be  on  our  second  panel. 
And  the  first  question  is,  why  does  each  Board  member  have  19  to 
22  staff  attorneys,  when  Supreme  Court  Justices  have  only  2  or  3 
law  clerks? 

Mr.  Gould.  Well,  Senator,  in  contrast  to  the  Supreme  Court,  we 
have  no  control  over  our  jurisdiction.  Although  this  was  an  issue 
that  was  debated  at  the  time  of  the  labor  reform  bill  in  1977,  we 
have  to  take  every  case  and  review  the  record  and  consider  the 
law.  We  cannot  deny  certiorari. 
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We  are  taking,  as  I  indicated,  both  unfair  labor  practice  and  rep- 
resentation cases,  about  1,000  cases  a  year,  considering  all  of  those 
cases  on  the  merits.  That  is  not  the  function  that  the  Supreme 
Court 

Senator  Specter.  So  you  say  you  need  a  bigger  staff. 

Mr.  Gould.  We  do  need  a  bigger  staff,  because  each  one  of  those 
cases,  Mr.  Chairman,  involves  the  review  of  transcripts  as  well  as 
legal  material  and  research. 

[The  information  follows:] 

Need  for  Bigger  Staff 

The  facts  are  that  each  Board  Member  has  on  his  or  her  personal  staff  from  14.6 
to  17  attorneys  (or  an  overage  of  16  attorneys),  including  the  Chief  Counsel,  Deputy 
Chief  Counsel,  and  supervisors,  while  the  Chief  Justice  has  three  law  clerks  and 
eight  Associate  Justices  have  four  law  clerks.  In  fiscal  year  1995,  the  Board  issued 
contested  C  (unfair  labor  practice)  cases  and  contested  R  (representation  cases)  for 
a  total  of  932  contested  cases.  During  the  last  complete  Supreme  Court  term  (Octo- 
ber Term  1994),  the  Supreme  Court  issued  84  opinions. 

NLRB  ADMINISTRATIVE  LAW  JUDGES 

Senator  Specter.  Chairman  Gould,  Mr.  Hunter  poses  another 
question  which  assumes  a  conclusion,  but  let  me  ask  it  to  you  in 
his  way:  Why  do  NLRB  administrative  law  judges  decide  so  few 
cases  each  year?  I  do  not  know  whether  they  do  or  they  do  not,  but 
what  is  your  evaluation  as  to  the  adequacy  of  the  work  product  of 
the  NLRB  administrative  law  judges? 

Mr.  Gould.  We  put  into  effect  new  guidelines  in  May  1995  for 
the  productivity  of  ALJ's.  Chief  Administrative  Law  Judge  Dave 
Davidson  has  given  me  reports  on  compliance  with  those  guide- 
lines. In  the  main,  I  believe  that  the  guidelines  have  been  met. 

We  do  have  a  few  examples  of  ALJ's  who  have  not  performed  as 
effectively  as  they  should.  We  are  trying  to  deal  with  that.  Chief 
Administrative  Law  Judge  Davidson  is  trying  to  counsel  and  pro- 
mote the  productivity  of  a  few  malingerers,  but  in  the  main  the 
productivity  has  increased.  And  we  can  provide  your  committee 
with  the  data  on  that. 

[The  information  follows:] 

Production  for  the  Division  of  Judges 

The  attached  table  shows  key  fiscal  year  1995  production  for  the  Division  of 
Judges  in  relation  to  the  figures  for  the  previous  6  years.  In  every  category,  ALJ 

f)roduction  and  speed  showed  improvement  over  last  year  and  represent  highs  (or 
ows  where  times  are  concerned)  for  the  period  shown.  While  decisions  per  ALJ  were 
marginally  below  the  1992  high,  the  average  hearing  lasted  almost  3  days  and  aver- 
age pages  for  1995  were  substantially  greater  than  for  1992  so  that  the  1995  figure 
represents  a  substantial  achievement. 

The  decline  in  number  of  hearings  closed  is  a  product  of  increased  settlements 
and  the  inability  of  the  regions  to  use  all  their  trial  dates  because  of  staff  shortages. 
Thus  far  the  ALJ  Division  has  been  able  to  keep  pace  with  the  intake.  With  the 
rising  incidence  of  super-long  cases,  the  AU  Division  may  start  to  fall  back.  Cat- 
erpillar started  in  1993  and  Avondale  in  1994,  and  each  occupied  one  judge  virtually 
full  time  during  fiscal  1995.  Both  hearings  are  still  in  progress.  Both  will  occupy 
virtually  the  full  time  of  the  judges  hearing  them  through  the  fiscal  year,  and 
Avondale  is  likely  to  take  the  time  of  its  judge  well  into  next  fiscal  year.  In  addition. 
Caterpillar  II  has  started,  and  during  this  fiscal  year  Avondale  II  will  begin.  These 
cases  plus  Westra,  Bridgestone,  and  Overrate  will  each  occupy  one  judge  full  time. 

In  November  1993,  the  Board  had  a  total  of  79  judges.  Since  then,  there  has  been 
a  net  loss  of  15  judges,  mostly  due  to  retirement.  We  anticipate  4  or  5  more  retire- 
ments before  the  end  of  this  fiscal  year  and  another  5  or  6  by  early  1997.  By  then 
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we  will  have  less  than  half  as  many  judges  as  we  had  in  1981.  If  the  regions  are 
able  to  increase  trial  staff,  we  will  certainly  need  more  judges,  and  even  if  the  trial 
calendar  remains  at  its  present  level,  we  will  need  at  a  minimum  to  replace  retirees 
or  we  will  start  falling  behind. 
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FIRST-CLASS  LIBRARY 


Senator  Specter.  Chairman  Gould,  I  am  advised  that  the  agency 
has  a  first-class  hbrary,  and  it  has  been  reported  to  me  that  each 
stafi"  attorney,  and  in  some  cases  each  attorney,  maintain  duplica- 
tive libraries.  Is  that  so? 

Mr.  Gould.  I  do  not  believe  that  is  so,  Mr.  Chairman.  One  of 
th'e — I  might  just  say  that  I  can  provide — I  think  the  short  answer 
to  your  question  is  "no."  I  can  provide  you  with  more  details  on 
this.  I  do  not  even  have  U.S.  reports  in  my  own  library,  and  so  it 
seems  very  unlikely  to  me  that  what  you  say  would  be  accurate. 

Senator  Specter.  Would  you  check  on  that?  We  are  going  to 
have  a  long  list  of  questions  for  the  record  on  those  specifics,  for 
which  we  will  not  take  the  time  here. 

What  about  the  issue  you  and  I  have  discussed  before  about  the 
maintenance  of  cars  and  drivers?  How  many  of  those,  if  any,  does 
the  Board  have? 

Mr.  Gould.  Yes;  Mr.  Chairman,  we  have  one  car,  one  driver  who 
performs  a  number  of  functions  who  works  in  the  mailroom  a  por- 
tion of  the  day  when  there  is  no  driving  function  involved.  He  acts 
as  a  courier.  He  picks  up  Government  documents  as  well  as  drives. 

Senator  Specter.  Only  one  car  for  the  entire  Board? 

Mr.  Gould.  One  car. 

Mr.  Feinstein.  If  I  may  add  to  that.  Senator,  if  we  are  talking 
about  the  whole  agency,  agenc3rwide,  we  do  have  the  utilization  of 
GSA  cars  in  our  regional  offices.  Because  of  the  nature  of  the  work 
we  do,  of  course,  field  investigators  need  cars  to  get  out  in  the  field 
and  investigate  cases.  We  are  looking  in  terms  of  efficiency  of  that. 
The  alternative,  of  course,  is  that  people  would  have  to  use  their 
private  cars  and  be  compensated  for  it. 

So  the  issue  of,  we  do — I  believe  the  Chairman  was  referring  to 
the  utilization  of — headquarters  has  the  one  remaining  car  now. 

Senator  Specter.  Do  you  have  a  car  available  to  you,  Mr.  Fein- 
stein, from  the  agency? 

Mr.  Feinstein.  The  one  car  that  the  Chairman  alluded  to  is 
available  to  not  only  the  Board  members  and  the  general  counsel 
but  other  staff  as  they  need  it,  but  as  the  Chairman  indicated,  the 
primary  function  of  that  car  is  taking  documents,  I  believe.  Better 
than  70  percent  of  its  time  is  carrying  documents  and  doing  er- 
rands of  that  nature  to  the  various  courts. 

Senator  Specter.  My  red  light  is  on.  Senator  Jeffords. 

Senator  Jeffords.  I  just  have  one.  I  wish  you  would  provide  me, 
the  committee  here  with  the  analysis  of  the  work  load  of  each  of 
the  regional  offices. 

Mr.  Feinstein.  I  could  off-hand  give  you  a  little  indication  of 
that.  Each  regional  office  averages  more  than  1,000  unfair  labor 
practice  cases  a  year,  that  including  representation  cases  is  prob- 
ably 1,200,  1,300  cases.  We  get  better  than  125  charges  a  day  that 
come  in  agencywide,  so  that  if  you  extrapolate  that  across  the  coun- 
try— ^but  I  would  be  happy  to  provide  you  with  details. 

Senator  Jeffords.  Certainly,  if  that  is  regional  that  would  be 
33,000  cases  a  year. 

Mr.  Feinstein.  Right.  We  have  about  36,000  cases  a  year. 

[The  information  follows:] 
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BACKLOG  OF  CASES 


Senator  SPECTER.  Senator  Harkin. 

Senator  Harkin.  The  only  real  question  I  had,  thank  you,  Mr. 
Chairman,  is  you  have  got  this  big  backlog  of  cases  now,  5,000  and 
some  cases.  You  use  the  term,  overage  cases.  If  a  case  comes  to  the 
NLRB  and  you  are  able  to  handle  it  on  a  real  time — in  other  words, 
real  time  basis,  when  it  comes  in  you  are  able  to  do  the  necessary 
investigation  interviews,  get  the  transcript  and  bring  it  to  fruition, 
is  there  the  same  amount  of  work,  or  what  happens  when  you  have 
a  case  that  has  been  lingering  that  is  overaged?  Is  there  more  time 
spent  on  that,  and  if  so,  why  or  how? 

Mr.  Gould.  Senator  Harkin,  I  am  going  to  turn  to  General  Coun- 
sel Feinstein,  because  I  think  your  question  relates  to  what  is 
going  on  in  the  field,  the  charges  actually  filed  in  the  field. 

Mr.  Feinstein.  Yes;  we  have  found,  and  this  is  one  of  our  in- 
creasing concerns,  that  as  cases  age  they  become  more  difficult  to 
investigate.  It  is  harder  to  find  witnesses.  Perhaps  more  signifi- 
cantly, that  case  gets  more  difficult  to  settle  because  positions 
harden.  Any  back  pay  liability  might  be  increased. 

And  so  one  thing  we  have  found,  and  this  is  the  reason  the  agen- 
cy has  focused  at  this  early  stage  of  the  process  on  expeditious  con- 
sideration, is  that  the  quicker  we  are  able  to  get  to  a  case,  the  more 
likely  that  it  will  come  to  a  rapid  conclusion,  of  course,  and  also 
the  less  costly  it  is  not  only  to  the  agency  but  to  the  parties  as  well, 
so  that  our  operational  goal  through  the  years  has  been,  as  I  indi- 
cated earlier,  to  complete  that  investigation  within  45  days  and,  in- 
deed, two-thirds  of  our  cases  are  resolved  within  the  45-  to  60-day 
period  that  I  indicated. 

What  is  happening  now  is  we  are  less  able  to  meet  that  goal,  is 
that  it  is  becoming  more  costly  for  us  to  process  the  cases. 

Senator  Harkin.  You  have  got  2,000  employees,  right? 

Mr.  Gould.  1,950  now. 

Senator  Harkin.  That  is  2,000,  rounded  off.  How  many  workers 
are  covered  by  the  NLRA? 

Mr.  Feinstein.  Approximately  55  million  to  60  million,  I  believe. 

Senator  Harkin.  I  just  thought  I  would  do  a  little  calculation 
here.  So  there  are  2  employees  for  every  55,000  workers.  Well,  if 
you  have  55  million  and  there  are  2,000  employees,  you  have  got 
2  employees  for  every  55,000  workers  in  America.  Wow.  Talk  about 
overspending  our  money.  Talk  about  wasteful  spending;  2  employ- 
ees for  every  55,000  workers.  What  a  shame. 

Thank  you,  Mr.  Chairman. 

settlement  judges 

Senator  Specter.  Thank  you.  Senator  Harkin. 

Chairman  Gould,  last  February,  according  to  information  pro- 
vided to  me,  you  began  a  1-year  experiment  to  expedite  resolution 
of  unfair  labor  practices  by  assigning  settlement  judges  instead  of 
trial  judges.  How  has  that  worked  out? 

Mr.  Gould.  It  has  worked  out  very  well,  Mr.  Chairman,  we  have 
settled — we  have  tried  to  go  after  most  of  the  cases  that  would  last 
4  or  5  days,  where  the  savings  achieved  for  settlement  would  be 
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considerable.  I  believe  that  we  have  settled  in  the  order  of  60  cases 
through  the  use  of  the  assignment  of  settlement  judges. 

The  Board  is  now  considering  making  this  aspect  of  the  rule  per- 
manent. My  hope  is  that  it  will  be  permanent.  We  have  done  an 
awful  lot  of  work  settling  cases  right  in  Philadelphia,  in  the  Phila- 
delphia region.  They  have  been  particularly  active,  Mr.  Chairman, 
in  making  use  of  our  settlement  judge  process.  Of  course,  both 
sides  must  agree  to  it.  The  chief  administrative  law  judge  must  ini- 
tiate it  and  both  sides  must  agree  to  the  use  of  the  procedure,  but 
I  think  that  it  is  being  well-received. 

Senator  Specter.  Chairman  Gould,  do  you  know  how  many  of 
your  cases  end  up  in  appeal  from  the  Board  to  the  courts  of  ap- 
peals, the  U.S.  courts  of  appeals? 

Mr.  Gould.  Yes;  I  do,  Mr.  Chairman.  If  I  can  just  grab  a  piece 
of  paper  here  that  provides  me  with  the  figures,  In  fiscal  year  1995 
we  had  120  cases  in  the  court  of  appeals.  In  fiscal  year  1994 

Senator  Specter.  How  many  of  those  did  you  win,  if  you  know? 

Mr.  Gould.  We  won  60.8  percent  of  those  cases.  In  this  fiscal 
year  1996,  we  have  had  30  since  October  1.  We  have  won  73  per- 
cent of  those  cases.  In  fiscal  year  1994,  when  we  had  142  cases,  we 
won,  and  when  I  speak  of  winning  I  am  talking  about  enforcing  it 
fully. 

We  have  obtained  enforcement  with  modifications  in  1996  in  17 
percent  beyond  the  73  percent,  in  1995,  8.4  percent  beyond  the  60.8 
percent,  and  in  1994  we  got  enforcement  with  modifications  in  11.2 
percent  beyond  the  62.7-percent  enforcement  in  full,  and  I  can  pro- 
vide you  with  those  figures,  Mr.  Chairman,  for  whatever  period  you 
would  like  them.  They  are  generally  included  in  our  annual  report 
provided  by  the  National  Labor  Relations  Board. 

Senator  Specter.  Chairman  Gould,  I  had  discussed  with  you  in- 
formally before  the  hearing  started  the  issue  of  settlements  and  the 
issue  of  allocation  of  resources  in  terms  of  a  couple  of  specific  cases 
which  had  been  brought  to  my  attention,  and  you  stated  you 
thought  this  was  a  fair  inquiry. 

Mr.  Gould.  Yes;  I  do. 

UNITED  MINEWORKERS  CASE 

Senator  Specter.  I  want  to  be  sensitive  to  your  adjudicatory 
function.  There  is  a  controversial  case  involving  the  United 
Mineworkers,  which  was  settled.  There  is  a  case  involving  Team- 
sters Local  115  out  of  Philadelphia  which  is  now  on  a  petition  for 
cert  to  the  Supreme  Court  of  the  United  States.  As  I  understand 
it,  the  United  Mineworkers  case  was  3  to  2  in  the  Board  on  settle- 
ment. 

Mr.  Gould.  That  is  correct,  Mr.  Chairman. 

Senator  Specter.  I  would  be  interested  to  know  what  the  gen- 
eral criteria  are  for  settlements  as  opposed  to  litigation  in  terms  of 
allocation  of  resources. 

Mr.  Gould.  Well,  I  think  that  there  are  a  variety  of  factors  in- 
volved. As  you  note,  the  decision  was  in  the  Mineworkers  case  3  to 
2.  I  voted  against  settlement  in  the  Mineworkers  case. 

Senator  Specter.  Is  it  an  appropriate  question  to  ask  you  why? 
I  do  not  want  to  get  into  your  adjudicatory  function,  and  if  you 
have  any  hesitancy — well,  let  me  withdraw  that  question.  Let  me 
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just  ask  you  the  generalization  as  to  what  factors  the  board  deter- 
mines on  allocation  of  resources.  Mr.  Feinstein,  do  you  think  that 
is  a  fair  inquiry  on  oversight? 

Mr.  Feinstein.  Certainly,  Mr.  Chairman. 

Senator  Specter.  I  want  to  hear  from  your  lawyer,  Mr.  Gould, 
as  well  as  you. 

Mr.  Gould.  One  difference  between  the  two  situations,  Mr. 
Chairman,  is  that  in  the  Teamsters  Local  115  case  we  had  a  mas- 
ter's report  which  provided  detailed  findings  on  the  conduct 
and 

Senator  Specter.  You  say  a  master's  report? 

Mr.  Gould.  A  master's  report,  a  very  detailed  master's  report 
which  ultimately  went  before  the  court  of  appeals  for  the  third  cir- 
cuit, so  that  when  the  matter  came  to  my  attention,  as  best  I  can 
recollect  it  we  already  had  the  report  and  we  were  operating  within 
those  parameters. 

We  did  not  have  a  master's  report  in  the  United  Mineworkers 
case.  The  case  was  about  to  go  to  litigation  at  the  time  that  we 
were  involved  in  the  discussions  with  the  parties  about  settlement. 
Again,  although  I  voted  against  settlement  in  that  case,  I  think  the 
dynamics  involved  in  those  two  situations  are  quite  different  be- 
cause of  the  fact  that  one  was  tried  when  we  considered  it  and  one 
was  not. 

Now,  we  are 

Senator  Specter.  When  you  say  tried,  you  mean  the  master's  re- 
port? 

Mr.  Gould.  Yes,  sir. 

Senator  Specter.  That  suggests  a  procedural  difference  as  op- 
posed to  a  difference  on  the  substantive  matter. 

Mr.  Gould.  It  may  be  a  procedural  difference,  but  as  you  know, 
Mr.  Chairman 

Senator  Specter.  I  am  not  suggesting  just  procedure.  In  the  one 
you  had  a  factual  determination,  or  a  specific  determination  of  the 
facts.  Did  you  not  have  that  in  the  United  Mineworkers  case? 

Mr.  Gould.  We  did  not  have  that  in  the  United  Mineworkers. 
We  were  about  to  go  to  trial  in  the  United  Mineworkers 

Senator  Specter.  When  you  say  go  to  trial,  what  do  you  mean 
by  that? 

Mr.  Gould.  There  was  going  to  be  a  contempt  proceeding  before 
a  district  judge  in  West  Virginia  on  this  case.  The  case  had  not 
been  tried.  The  settlement  discussions  were  taking  place  on  the  eve 
of  trial. 

Senator  Specter.  How  could  you  make  a  determination  as  to  set- 
tlement if  you  did  not  have  all  those  facts  before  you,  or  did  you? 

contempt  branch 

Mr.  Gould.  Well,  Mr.  Chairman,  we  had  facts  that  were  before 
us  that  were  brought  to  our  attention.  Our  attorneys,  the  Contempt 
Branch  of  the  General  Counsel's  Office,  had  looked  at  this  matter. 
The  general  counsel  side  had  looked  at  this  matter,  and  this  is  not 
uncommon  in  conflicts  between  parties  to  settle  cases  at  the  court- 
house steps  or  long  before  the  courthouse  steps  before  the  facts 
that  are  in  dispute  have  actually  been  adjudicated  by  a  third  party. 


48 

One  person  has  one  version,  one  allegation;  another  person 
makes  other  allegations.  You  try  to  come  together  and  make  some 
sense  about  which  one  will  ring  true,  or  how  it  will  play  out  before 
a  third  party. 

I  was  just  going  to  say,  Mr.  Chairman,  I  do  not  believe  that  our 
approach  to  the  settlement  in  the  United  Mineworkers  case  was  un- 
usual or  untoward,  and  I  might  say  that  we  are  pursuing  settle- 
ment discussions  with  the  Teamsters  Local  115  notwithstanding 
the  situation  that  I  described. 

Senator  Specter.  What  is  happening  in  that  regard,  if  you  are 
free  to  say? 

Mr.  Gould.  I  think  on  this  I  should  turn  to  the  general  counsel, 
because  I  think  the  general  counsel,  if  and  when  the  Contempt 
Branch  is  able  to  come  to  some  kind  of  tentative  agreement,  will 
present  it  to  us,  and  he  has  not  done  so  at  this  point. 

Senator  Specter.  Before  you  respond,  Mr.  Feinstein,  I  just  want 
to  be  sure  you  consider  this,  that  you  do  not  have  any  hesitancy 
in  responding  on  this  matter. 

Mr.  Feinstein.  No,  Mr.  Chairman.  I  would  say — I  would  make 
the  first  point  in  general  that  the  pursuit  of  settlements  is  one  of 
the  main  operational  goals  and  principles  under  which  we  operate, 
and  a  proud  statistic  of  the  agency  is  that  we  do,  indeed,  settle  be- 
tween 90  and  95  percent  of  our  cases. 

You  asked  earlier  what  are  some  of  the  factors  that  we  consider. 
Certainly,  one  aspect  that  we  consider  is  the  stage  at  which  the 
proceeding  is  when  we  are  engaged  in  settlement.  We  try  to  settle 
cases  at  the  very  earliest  stage,  when  there  is  an  original  merit  de- 
termination. We  pursue  settlement  after  complaints  have  issued. 
We  pursue  settlements  up  to  the  adjudication,  and  so  forth  down 
the  line. 

Senator  Specter.  To  what  extent,  Mr.  Feinstein,  do  you  consider 
your  own  resources  on  the  settlement?  This  is  not  dissimilar  to  plea 
bargaining  which  is  undertaken  in  America's  criminal  courts  fre- 
quently, and  sometimes  ill-advisedly,  in  my  opinion,  having  had  ex- 
perience there  to  some  extent,  and  I  think  sometimes  too  often  in 
criminal  cases  resources  of  the  court  prosecutors,  and  so  forth, 
weigh  unduly  heavily. 

To  what  extent,  Mr.  Feinstein,  as  general  counsel,  do  you  weigh 
your  own  available  resources  in  these  settlements? 

Mr.  Feinstein.  Mr.  Chairman,  that  is  a  very  important  consider- 
ation, which  is  one  of  the  points  I  was  getting  to,  was  that  as  we 
have  expended  more  resources  in  a  case,  the  settlement,  for  obvious 
reasons  our  settlement  posture  changes. 

If  we  are  at  the  very  early  stages  of  the  case  where  we  have  not 
expended  any  resources,  we  would  be  more  inclined  to  take  one 
kind  of  a  settlement,  where  after  we  have  litigated  and  expended 
considerable  resources,  our  settlement  posture  changes  and 
evolves.  If  for  no  other  reason,  that  is  an  institutional  inducement 
to  settle  cases  early. 

We  make  it  clear  to  parties  that  the  earlier  in  the  process — that 
our  willingness  to  settle  a  case  diminishes  as  the  agency  expends 
resources  on  that  case. 

In  the  particular  cases  that  you  have  mentioned,  both  the  United 
Mineworkers  case  and  the  Teamsters  Local  115  case,  I  was  involved 
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somewhat  in  settlement  efforts,  although  both  of  those  cases  origi- 
nated before  my  tenure  as  general  counsel. 

We  did  pursue,  as  in  all  of  our  cases,  settlement  efforts  in  both 
of  those  cases.  We  did  feel  that  we  reached  an  accommodation  with 
the  parties  in  the  United  Mineworkers  case  that  was  appropriate 
in  terms  of  the  interests  of  the  act,  in  terms  of  agency  resources 
and  in  terms  of  the  kind  of  relief 

Unfortunately  we  were  not  able  to  do  so  in  the  other  case,  in  the 
Teamsters  Local  115  case,  although  we  did  actively  pursue  settle- 
ment in  that  case  as  well. 

Senator  Specter.  How  many  cases  like  this  do  you  have  where 
settlement  is  actively  considered?  Does  this  happen  a  great  deal? 

Mr.  Feinstein.  In  virtually  every  case. 

Senator  Specter.  Mr.  Cohen,  let  me  ask  you  a  question  that  I 
do  not  know  that  I  understand,  suggested  by  staff  I  do  not  do 
these  too  often.  In  fact,  I  think  this  is  the  first  time. 

All  the  questions  I  have  gotten  into  trouble  over  are  my  own  up 
until  now.  You  are  designated,  as  I  understand  it,  as  a  Republican 
Board  member  recommended  by  the  business  community,  and 
there  is  a  balance  on  the  Board,  and  you  have  been  asked  to  tes- 
tify, according  to  my  staff,  on  the  Board's  behalf  to  give  the  Repub- 
lican appointee  perspective. 

First  of  all,  is  there  a  Republican  appointee  perspective?  That  is 
my  question. 

Mr.  Cohen.  Senator,  I  am  not  quite  certain  if  there  is  that  spe- 
cific perspective  or  not.  Typically,  when  the  Board  is  staffed  with 
five  full  members,  three  of  the  members  come  from  the  party  that 
holds  the  Presidency  and  two  come  from  the  opposing  party. 

At  the  time  that  we  were  confirmed,  there  were  three  Board 
member  vacancies  as  well  as  the  general  counsel  position.  Accord- 
ing to  tradition,  one  of  those  seats  was  to  go  to  a  Republican,  and 
perhaps  what  is  being  referred  to  is  the  fact  that  before  I  became 
a  member  of  the  Board  I  worked  for  the  agency  itself  for  8  years, 
but  then  I  had  15  years  practicing  management  labor  law  on  behalf 
of  small-,  medium-,  and  large-size  companies. 

So  I  guess  one  could  say  that  I  bring  to  the  position  the  perspec- 
tive of  one  who  had  been  familiar  with  the  agency  as  well  as  hav- 
ing been  familiar  with  what  it  takes  to  represent  a  company  in  a 
company's  labor  disputes. 

Senator  Specter.  We  have  gone  on  much  longer  than  I  had  an- 
ticipated on  this  panel,  and  we  have  kept  Mr.  Trumka  and  Dr. 
Hunter  waiting,  but  there  are  a  couple  more  questions  I  want  to 
ask  you. 

On  the  riders  which  have  been  attached  by  the  staff  on  the  issue 
of  oral  argument  being  mandatory,  how  burdensome  would  that  be? 

Mr.  Gould.  I  think  that  that  would  be  quite  burdensome,  Mr. 
Chairman,  because  of  the  fact  that  it  would  delay  our  case  han- 
dling in  an  area  where  speed  is  of  the  essence. 

Senator  Specter.  How  about  this  question — I  am  going  to  try  to 
move  along — on  four  Board  members  out  of  five  as  opposed  to  a 
normal  majority  of  three  out  of  five  on  10(j)  injunction  proceedings? 

Mr.  Gould.  Well,  again,  I  think  that  this  would  burden  the  proc- 
ess. I  think  that  this  suggests  that  we  are  deeply  divided  about  the 
handling  of  section  10(j).  The  overwhelming  number  of  our  cases, 
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we  have  supported  it  unanimously.  It  seems  to  me  that  we  have 
discharged  our  responsibilities  in  a  responsible  way,  and  that  there 
is  no  basis  for  dealing  with  this  group  of  cases  any  differently  than 
all  the  other  cases  that  come  before  us,  where  a  majority  vote  is 
the  critical  consideration. 

Senator  Specter.  Mr.  Feinstein,  there  is  a  difference  between 
sections  10(1)  and  10(j),  one  being  discretionary  with  the  Board  and 
the  other  being  nondiscretionary.  What  is  the  justification  for  that, 
and  how  does  that  work  out  in  practice? 

Mr.  Feinstein.  Well,  both  those  provisions  have  been  in  the  act 
for  some  60  years,  and  I  believe  that  it  was  Congress'  wisdom — or 
actually,  I  think  maybe  section  10(1)  was  not. 

Mr.  Gould.  Section  10(1)  came  in  the  1947  Taft-Hartley  amend- 
ments, and  the  basic  theory  behind  section  10(1)  was 

Senator  Specter.  Are  you  a  lawyer's  lawyer?  Chairman  Gould  I 
asked  your  lawyer  that  question,  but  go  ahead.  [Laughter.] 

Mr.  Gould.  Mr.  Chairman,  let  me,  if  I  may.  The  basic  theory  be- 
hind section  10(1)  was  that  there  were  certain  kinds  of  union  eco- 
nomic pressure  that  if  not  remedied  through  prompt  injunctions, 
their  remedy  would  be  meaningless  through  the  ordinary  cease- 
and-desist  remedy  which  the  Board  has  as  well  as  damages  rem- 
edied in  court,  and  the  notion  was  that  by  definition,  secondary 
boycotts,  organizational  strikes,  and  picketing,  which  were  unlaw- 
ful under  section  8(b),  needed  that  kind  of  remedy. 

Section  10(j)  does  not  classify  particular  kinds  of  disputes  as 
such,  but  the  theory  is  the  same,  really.  The  theory  is  that  again 
you  need  prompt,  effective  relief,  and  that  that  prompt,  effective  re- 
lief can  only  be  obtained  through  an  injunction. 

Of  course,  section  10(1)  provides  for  more  direct  relief,  because 
the  regional  attorney  may,  if  there  is  cause  to  believe  that  a  viola- 
tion exists,  go  directly  into  Federal  court.  You  do  not  have  to  come 
to  Washington. 

Mr.  Feinstein.  The  second  part — and  I  thank  the  Chairman  for 
his  answer  to  that. 

Senator  Specter.  Do  you  agree  with  the  Chairman's  answer? 

Mr.  Feinstein.  Absolutely.  Operationally,  how  it  tends  to  work 
is  that  of  the  charges  filed  against  unions,  I  believe  about  15  per- 
cent of  them  are  of  a  nature  where  a  section  10(1)  injunction  would 
be  required.  Of  course,  section  10(j)  applies  both  to  employer  unfair 
labor  practices  as  well  as  union  unfair  labor  practices,  and  we  go 
at — injunctions  are  pursued  in  those  situations  at  approximately 
the  same  rate,  at  about  2  percent,  2  to  3  percent  of  our  cases. 

So  the  effect  of  that  is  if  you  combine  the  sections  10(j)  and  10(1), 
something  in  the  order  of  about  6  percent  of  our  cases  that  are  filed 
against  unions  we  are  pursuing  injunctive  relief  either  under  sec- 
tions 10(j)  or  10(1),  whereas  it  is  in  the  3-  to  4-percent  range  in  un- 
fair labor  practices  brought  against  employers. 

Senator  SPECTER.  Well,  thank  you  very  much,  gentlemen.  We 
would  appreciate  it  if  you  would  stand  by  while  we  hear  the  next 
panel,  because  something  may  arise  where  we  might  want  to  get 
your  comments  as  well. 
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ADDITIONAL  COMMITTEE  QUESTIONS 

For  the  Board,  we  are  going  to  be  submitting  a  number  of  ques- 
tions for  you  to  answer  for  the  record.  We  would  like  the  responses 
to  the  statistics  we  have  inquired  about,  and  where  you  would  end 
up  if  you  had  a  30-percent  cut,  what  it  would  do  to  you  specifically 
and  what  your  suggestions  are  within  20  days  as  to  what  econo- 
mies you  can  make. 

[The  following  questions  were  not  asked  at  the  hearing,  but  were 
submitted  to  the  Board  for  response  subsequent  to  the  hearing:] 
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ADDITIONAL  COMMITTEE  QUESTIONS 

Question.  Do  you  have  a  strategic  management  plan  to  either  reengineer  and/or 

downsize  the  Agency? 

Answer.  The  strategic  plan  is  attached. 

NATIONAL  LABOR  RELATIONS  BOARD 
SUMMARY  OF  STRATEGIC  PLAN 

The  NLRB's  Strategic  Plan  describes  and  quantifies  cost  saving  measures  that  have  been 
implemented  as  well  as  plans  for  additional  cost  savings.  It  also  describes  recently 
implemented  and  planned  future  initiatives  to  improve  service  to  the  public.  Finally,  the  plan 
describes  current  casehandling  backlogs,  the  reasons  the  backlogs  have  developed  as  well 
as  our  plan  to  address  the  backlog. 

/.    Initiatives  to  cut  costs  and  improve  service: 

1)  General  Counsel  cost-saving  initiatives: 
Streamlining  of  Headquarters  operations 
Reductions  in  investigative  travel 

Deferral  of  cases  to  alternative  proceedings  where  possible 
Reduction  of  supervisory  ratio 
Progress  on  automation  of  all  processes,  including  computerized  case- 

tracking,  legal  research,  and  communication. 

2)  Board  cost-saving  initiatives: 
Reduction  by  20%  of  Board  staff  devoted  to  supervisory  functions 
Rules  encouraging  use  of  settlement  judges,  bench  decisions 
Speed  team  approach  to  reduce  staff  time  spent  on  majority  of  cases 

3)  Further  planned  cuts,  saving  $5,550,000  per  year: 
Further  Investments  in  automated  data  processing 
Closing/reconfiguration  of  field  offices  and  other  space  reductions 
Reductions  in  travel  and  vehicle  costs 
Streamlining  of  Office  of  Appeals 
Restructuring  of  Compliance  Program 
Reduction  of  subscription  and  equipment  costs 
Reduction  of  "hard  copy"  record  keeping  and  other  streamlining  of  Board 

processes 

4)  Stopgap  cost  reductions  to  meet  FY  96  funding  constraints: 
Hiring  freeze 

Suspension  of  employee  awards,  training,  security  investigations 
Further  reduction  of  overtime,  paid  transfers,  casehandling  and  other  travel 
Suspension  of  printing  of  Board  decisions,  purchases  of  furniture  and  equipment 
Elimination  of  maintenance  contracts  and  delay  of  long  range  automation  program 

5)  Initiatives  to  improve  service: 
Renewed  emphasis  on  expeditious  handling  of  representation  cases 
More  systematic  approach  to  use  of  injunctions 
Outcome-oriented  program  for  managing  caseload 
Performance  measures  for  ALJs 

//.   Reinvestment  of  savings  to  reduce  growing  case  backlogs: 

1 )  Description  of  backlogs  that  have  increased  to  historic  high  levels 

2)  Reasons  for  the  growth  in  backlogs  are  analyzed 

3)  Plan  for  redirecting  resources  into  casehandling. 
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Introduction 

This  Strategic  Operating  Plan  for  the  National  Labor  Relations  Board  has  been 
developed  over  the  past  two  years.  It  responds  to  Administration  and  Congressional 
directives  that  the  NLRB,  like  all  government  agencies,  carefully  review  its  operations 
and  implement  measures  to  assure  all  possible  cost  savings  required  by  current 
budgetary  constraints.  Parts  of  this  plan  have  appeared  in  Agency  submissions  to 
0MB  and  in  testimony  submitted  to  Congressional  Committees. 

The  plan  describes  and  quantifies  cost  reduction  measures  that  have  been 
implemented  as  well  as  plans  for  additional  cost  savings.  It  also  describes  recently 
implemented  and  planned  future  initiatives  to  improve  service  to  the  public.  Finally,  the 
plan  describes  current  casehandling  backlogs,  the  reasons  the  backlogs  have 
developed  as  well  as  current  and  future  plans  to  address  the  backlog. 

Recent  Initiatives  to  Reduce  Costs  and  Improve  Service 

Since  early  1994,  the  Agency  has  taken  numerous  steps  to  operate  more 
efficiently,  reduce  costs  and  improve  its  service  to  the  public.  These  new  initiatives 
have  been  implemented  after  careful  consultation  with  Agency  management  and  with 
the  Agency  unions  through  the  partnership  council.  There  has  also  been  consultation 
with  the  public  served  by  the  Agency. 

General  Counsel  Cost  Reduction  Initiatives  : 

•  Streamlining  the  oversight  of  Regional  Offices  by  reducing  the  number  of  districts  in 
the  Division  of  Operations-Management  at  Headquarters  by  one-third,  reducing  the 
number  of  managers  and  increasing  the  managerial  responsibility  of  each  remaining 
district  manager  by  50  percent  in  1995.  Estimated  reduction:  $260,000  per  year. 

•  Transfer  of  "portable"  work  such  as  decision  writing  and  telephonic  investigations 
from  a  temporarily  understaffed  or  backlogged  region  to  one  which  can  better 
handle  the  increased  workload  or  to  Headquarters.  Estimated  reduction:  $600,000 
by  avoiding  transfers/details. 


M 


54 


•  Eliminating  administrative  clearances  and  reviews.  Delegation  of  additional 
casehandling  and  administrative  authority  to  Regional  Offices,  eliminating 
requirements  for  clearance  or  approval  from  Washington.  Estimated  reduction: 
$2,275,000. 

•  Reduction  of  investigative  travel  costs  by  asking  parties  who  file  ULP  charges 
(charging  parties)  and  are  situated  within  a  120-mile  radius  of  a  field  office  to  come 
to  that  office  to  provide  their  evidence;  by  increased  use  of  affidavits  taken  by 
telephone  and  of  questionnaires  or  requests  for  statements  of  facts;  by  clustering 
cases  so  that  multiple  cases  can  be  handled  on  a  single  trip.  Estimated  reduction: 
$250,000  per  year. 

•  Use  of  resident  agents,  working  out  of  their  homes  in  cities  where  there  is  no  field 
office  but  where  there  is  steady  casehandling  activity.  Currently  there  are  two 
resident  agents;  we  plan  to  expand  the  number  over  the  next  year.  Estimated 
reduction:  $34,000. 

•  Deferral  to  judicial  proceedings  of  cases  involving  employer's  failure,  in  violation  of 
Section  8(a)(5),  to  make  contractually  required  contributions  to  employee  benefit 
funds,  added  to  our  policy  of  deferring  appropriate  disputes  to  the  parties'  collective- 
bargaining  grievance  procedures.  Estimated  reduction:  $325,000. 

•  Streamlining  of  supervision  throughout  the  Regional  Offices  and  in  the 
Headquarters  divisions  to  reduce  layers  of  review,  delegate  decisionmaking  to  the 
lowest  practicable  level,  utilize  supervisory  staff  flexibly  to  perform  direct 
casehandling;  and  increase  the  ratio  of  line  employees  to  supervisors.  Estimated 
reduction  past  2  years:  $1,525,000. 

•  Reduction  of  the  number  of  GSA  rental  cars  at  Headquarters  to  one;  cancellation  of 
cargo  van  lease.  Estimated  reduction:  $10,000. 

•  Relocation  of  the  Division  of  Judges  from  Arlington  VA  to  Washington,  D.C. 
Headquarters,  Estimated  reduction:  $50,000. 

•  Increasing  the  use  of  computers  and  related  technology  to  facilitate  casehandling 


55 


and  management.     In  recent  years,  the  Agency  has  made  enormous  strides  in 

automation  of  all  work  processes.    Computerized  word  processing  and  quantitative 

analysis  have  permeated  the  Agency's  culture.    The  economies  achieved  to  date 

through  the  use  of  electronic  mail,  increased  use  of  automated  legal  research  data 
base  services,  word  processing  and  electronic  document  sharing   have  greatly 

enhanced  the  efficiency  of  ail  employees.  Estimated  cost  reduction:  S6. 500. 000. 

Board  Cost  Reduction  Initiatives: 

•  Reduction  bv  20  percent  of  FTEs  devoted  to  Board  staff  supervisory  functions. 

•  Adoption  of  rules  governing  proceedings  before  ALJs.  designed  to  facilitate  the 
expeditious  resolution  of  unfair  labor  practice  proceedings — including  assigning 
judges  to  convene  settlement  conferences  and  permitting  judges  to  dispense  with 
full  written  briefs  and  to  deliver  "bench  decisions"  in  some  cases. 

•  Adoption  of  a  "Speed  Team"  procedure  to  reduce  amount  of  staff  time  devoted  to 
cases  where  the  Board  is  adopting  recommended  decisions  of  ALJs. 

Total  Cost  Reductions:  $11,829,000. 

These  measures  have  permitted  more  effective  and  efficient  use  of  our 
resources,  by  permitting  an  additional  167  FTE  to  be  devoted  to  case  handling. 
Without  these  measures  to  improve  efficiency,  we  estimate  the  backlog  would  be 
double  the  current  level. 

Plans  for  Further  Costs  Reductions  and  Savings 

In  addition  to  the  efficiency  and  cost  reduction  programs  and  initiatives  described 
above,  many  others  are  under  active  development  or  implementation.  The  principal 
ones  are  described  below,  together  with  our  best  estimate  of  the  annual  savings  to  be 
realized.  Some  of  these  savings  may  not  be  fully  realized  until  out-years. 

•  Investments  in  Automated  Data  Processing  Improvements:  In  FY  1994,  the  Agency 
commenced  a  major  multi-year  initiative  to  fully  integrate  the  case  tracking 
capabilities  of  its  various  organizational  components  into  a  single  comprehensive 


^^ 


56 

system.  Development  is  well  underway.  In  addition,  the  Agency  is  developing 
methods  to  automate  legal  research  by  placing  Board  decisions  and  other  internally 
generated  documents  on-line  to  make  them  available  throughout  the  Agency. 
Printing  and  distribution  costs  will  be  reduced.  Service  to  the  public  will  be  more 
timely  and  higher  quality.  A  third  area  of  effort  is  enhanced  electronic 
communication  between  Headquarters  and  the  field  and  among  field  offices. 
Electronic  mail  for  internal  use  is  under  rapid  deployment,  and  external  connections 
are  being  established.  Many  documents  are  now  being  disseminated  by  electronic 
bulletin  board,  reducing  mailing  and  other  paper-handling  costs.  Estimated  savings: 
$1,500,000. 

•  Reduce  space  Agencywide.  Estimated  savings:  $1,500,000. 

•  Savings  of  field  office  space  The  Agency  is  striving  to  achieve  rent  savings 
wherever  possible.  It  has  embarked  on  an  active  program  to  identify  and 
eliminate  as  much  space  as  possible  this  year  and  next.  Floor  plans  for  each 
field  office  have  been  examined  and  unused  space  identified,  with  highest  priority 
being  given  to  those  offices  with  the  greatest  potential  savings.  While  some 
savings  will  be  achieved  this  year,  because  of  GSA  regulations  and  the  need  to 
negotiate  with  employee  representatives,  significant  savings  from  projected  space 
reductions  cannot  be  realized  in  the  current  fiscal  year. 

•  Elimination  of  Resident  Office  Space:  The  Agency  is  planning  to  eliminate  a 
portion  of  the  space  occupied  by  its  smaller  Resident  Offices  through  redesign, 
replacing  the  existing  structure  with  a  combination  of  work-at-home, 
telecommuting  and  shared  work  space.  The  issue  is  under  discussion  with 
affected  field  management  and  employee  representatives  in  order  to  solve 
staffing  and  operational  concerns  associated  with  this  initiative.  The  plan 
includes  possible  elimination  of  all  space  in  some  circumstances;  or  reducing 
space  to  a  small,  efficient  joint  use  work  space  of  approximately  650  square  feet 
/or  the  entire  resident  staff.    This  latter  approach  would  allow  for  a  local  contact 
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point  for  incoming  and  outgoing  communications;  an  official  office  for  filing  and 
service  of  legal  documents,  including  petitions  and  charges;  a  research  station; 
and  a  cost  effective  interview  room  for  local  investigations. 

.  <;avinos  of  He>adqijai1ers  space:  The  Washington,  D.C.  area  Resident  Office  is 
being  moved  into  existing  Headquarters  space,  which  will  permit  the  Agency  to 
release  the  L  street  space  currently  housing  that  staff.  In  addition,  floor  plans  in 
the  Headquarters  building  are  being  examined  and  unused  space  identified. 

.  Fiavinas  of  Judges'  Division  Space:  Some  ALJs  in  San  Francisco  and 
Washington,  D.C.  have  agreed  to  work  out  of  their  homes,  which  will  permit  the 
Agency  to  release  or  reallocate  space. 

.    Reduce  travel  expenses;     The  Agency  is  engaged  in  an  ongoing  initiative  to 
maintain  travel  costs  at  the  most  efficient  level  possible  and  to  reduce  the  fixed 
costs  associated  with  normal  levels  of  casehandling  travel.  To  lower  long-term 
travel  costs,  the  Agency  is  releasing  an  additional  number  of  vehicles  and  parking 
spaces  leased  from  GSA.     The  Agency's  total  GSA  vehicle  fleet  and  related 
parking  nationwide  will  decrease  and  reflect  the  reduction  in  travel.    However, 
because  of  the  required  reimbursement  rate  of  30  cents-per-mile  for  employee- 
owned  vehicle  travel,  GSA  vehicles  can  be  the  most  cost  advantageous  method 
of  travel  if  fully  utilized  and  decisions  on  the  size  of  our  fleet  will  be  made 
accordingly.   Estimated  savings:  $200,000. 
,    .qtrpamlinina  of  Office  of  Aooeals  by  reducing  layers  of  review,  establishing  time 
targets,  and  screening  of  cases.  Estimated  savings:  $50,000. 

,  Rpf^triicturina  nf  compliance  program  by  emphasizing  more  efficient  methods  of 
backpay  computation  and  collection  and  improving  coordination  between 
Headquarters  and  Regional  Offices.  Estimated  savings:  $600,000. 

.     Rplpase  of  underutilized  telephone  lines.  Estimated  savings:  $100,000. 

•     Rqidiintion  of  Ipqal  research  subscriptions.  Estimated  savings:  $200,000. 
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•    Additional  planned  savings  in  Board  decisional  process: 

•  Consideration    of   rules   to    avoid    or   reduce    costly    litigation    and    eliminate 
unnecessary  delays  in  holding  representation  elections. 

•  Elimination  of  staff  counsel  review  of  all-party  stipulated  settlements  and  motions 

for  default  judgment. 

•  Creation  of  a  "Triage"  approach  to  pre-election  request  for  review  cases  which 

will  eliminate  at  least  2  levels  of  review  in  a  substantial  number  of  cases. 

•  Elimination  of  formal  acknowledgments  by  Board  Members  in  some  cases. 

•  Elimination  of  "hard  copy"  record  keeping. 

•  When  these  changes  are  fully  implemented,  the  Agency  anticipates  that  the 
resulting  operational  efficiencies  will  make  it  possible  to  redeploy  1 7  FTE  from 
the  Board-side  operation  to  assist  in  reducing  casehandling  backlogs.  Estimated 
savings:  $1,400,000. 

Summary 

In  sum.  the  measures  already  taken  to  streamline  our  investigative  and 
casehandling  procedures  in  order  to  better  manage  our  caseload  has  permitted 
substantial  cost  reductions,  permitting  an  additional  167  FTE  to  be  devoted  to  case 
handling.  These  cost  reductions  have  helped  offset  staff  losses  and  slowed  the  growth 
of  casehandling  backlogs.  Without  these  cost  reductions,  we  estimate  the  backlog 
would  be  double  the  current  level.  In  addition,  we  estimate  that  the  saving  from  future 
planned  initiatives  will  be  $5,550,000. 

Stopgap  Cost  Reductions  in  Current  Fiscal  Year: 

Since  October  under  the  continuing  resolutions  the  Agency  has  been  operating 
at  a  6  percent  reduction  from  the  FY  1995  funding  level.  This  reduction,  combined  with 
uncertainty  as  to  the  ultimate  FY   1996  funding  level,  has  necessitated   numerous 
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additional  steps  to  reduce  costs.  Because  more  than  90  percent  of  the  Agency's 
budget  is  comprised  of  salaries,  rent,  and  other  fixed  costs,  in  order  to  achieve  a  6 
percent  cut  in  overall  spending  without  furloughs,  the  Agency  has  had  to  cut 
discretionary  spending  by  approximately  75%  percent. 

Thus,  in  addition  to  the  cuts  described  above,  the  Agency  has  been  required  to 
defer  necessary  costs  or  investments  needed  to  assure  future  effectiveness  and 
efficiency  and  to  take  other  steps  that  cannot  be  made  permanent.  These  include: 

•  A  hiring  freeze  is  in  effect  which,  combined  with  attrition,  has  reduced  FTE  by  100 
during  the  current  fiscal  year.  Amount:  $2,000,000. 

•  Cash  awards,  training,  and  updated  security  investigations  have  been  eliminated. 
Overtime  pay  has  been  substantially  reduced.  A  number  of  senior  level  positions 
have  gone  unfilled — some  for  as  long  as  a  year.  Amount:  $4,000,000. 

•  Paid  transfers  between  Agency  duty  stations  and  administrative  travel  have  been 
sharply  reduced.  Amount:  $750,000. 

•  Agency-funded  travel  for  Board  Members  has  been  eliminated.  Amount:  $50,000. 

•  Casehandling  details  between  Regions  have  been  limited  to  the  most  pressing 
cases,  and  training  details  between  the  Regions  and  Headquarters  have  been 
eliminated.  Amount:  $400,000. 

•  The  Agency  has  suspended  printing  of  bound  volumes  of  the  Board's  Decisions  and 
Orders,  and  other  volumes  that  form  the  Agency's  permanent  record.  There  have 
been  virtually  no  purchases  of  furniture,  equipment  or  books  since  the  beginning  of 
the  fiscal  year.  Amount:  $800,000. 

•  Maintenance  contracts  have  been  eliminated  except  for  ADP  equipment.  Funding 
for  the  multi-year  case-tracking  and  legal  research  project  has  been  reduced  to  the 
minimum  needed  (1)  to  purchase  hardware  and  software  that  the  contractors  will 
need  during  the  current  fiscal  year  to  remain  productive,  and  (2)  to  fund  the 
development  contract  for  the  period  between  the  expiration  of  FY-95-funded 
operations  and  the  allocation  of  any  FY  97  funds.  Amount:  $1,500,000. 
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•  Field  office  travel  has  been  cut  to  the  absolute  minimum  required  to  carry  out  our 

mission.  This  travel  has  been  mainly  to  conduct  elections  and  hearings;  investigative 

travel  has  been  virtually  eliminated.  These  cutbacks  have  delayed  investigations 

and  have  caused  concern  about  the  adverse  effect  on  quality  and  the  accuracy  of 

initial  merit  determinations,  causing  further  concern  about  future  settlement  efforts 

and  litigation — all  of  which  could  result  in  higher  costs  in  the  long  run.  Amount: 

$500,000. 

Initiatives  to  Improve  Service 

•  Renewed  emphasis  on  the  expeditious  handling  of  representation  cases  ("R  cases") 
in  the  field,  in  order  to  minimize  the  cost  to  employers  and  employees  due  to  lack  of 
resolution  of  a  major  workplace  issue.  Experience  has  shown  that  shortening  the 
pendency  of  R  cases  also  leads  to  a  reduction  in  ULP  allegations  that  are  likely  to 
arise  while  a  question  of  representation  is  present. 

•  More  systematic  approach  to  the  enforcement  of  the  injunctive  provisions  of  the  Act 

which  has  lead  to  an  increased  use  of  injunctions.   There  has  also  been  an  effort  to 

expedite  the  litigation  of  cases  where  quick  relief  is  especially  necessary  but  where 
injunction  litigation  may  not  be  cost-effective.    Expediting  the  timetable  produces 

earlier  settlements,  which  saves  resources  othenwise  expended  in  trial  preparation 

and  litigation 

•  Development  of  an  "outcome-oriented"  program  for  managing  caseload  so  that 
cases  receive  resources  at  a  time  and  in  an  amount  appropriate  to  their  level  of 
impact  on  the  public  and  on  the  core  objectives  of  the  Act.  The  program  categorizes 
cases  depending  on  the  impact  the  case  will  have  on  the  public.  For  the  category 
with  the  highest  impact  we  have  maintained  our  historic  benchmark  for 
implementation  of  a  Regional  determination.  For  the  other  two  categories  we  have 
lengthened  our  time  goals  to  11  weeks  and  15  weeks.  As  of  January  the 
experimental  program  has  been  implemented  in  12  Regional  Offices.  It  will  be 
implemented  in  an  additional  11  offices  by  this  April  and  the  final  10  Regional 
Offices  by  July.     This  program  will  enable  us  to  maintain  service  for  the  most 
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pressing  cases  in  an  environment  of  diminished  resources. 

•  Establishment  of  time  targets  for  ALJs. 

•  Elimination  of  current  administrative  requirement  for  Board  approval  of  Regional 
Director  decisions  to  conduct  elections  in  concurrent  ULP  and  representation  case 
situations. 

Plan  to  Reduce  Backlogs 

The  Agency  plans  to  reinvest  the  savings  realized  by  the  recently 
implemented  and  projected  future  savings  into  attacking  the  backlog  of  cases 
that  has  now/  reached  an  unprecedented  level  in  the  Agency's  history.  If  the 
Agency  were  funded  at  the  1995  funding  level  and  all  of  the  projected  savings 
derived  from  current  and  planned  efforts  to  save  costs  w/ere  reinvested  in  direct 
case  handling,  the  Agency  would  be  able  to  significantly  reduce  the  growing 
backlogs. 

In  sum,  the  measures  already  taken  to  streamline  our  investigative  and 
casehandling  procedures  in  order  to  better  manage  our  caseload  has  permitted 
substantial  cost  reductions,  permitting  an  additional  167  FTE  to  be  devoted  to  case 
handling.  These  cost  reductions  have  helped  offset  staff  losses  and  slowed  the  growth 
of  casehandling  backlogs.  Without  these  cost  reductions,  we  estimate  the  backlog 
would  be  double  the  current  level.  In  addition,  we  estimate  that  the  saving  from  future 
planned  initiatives  will  be  $5,550,000. 

Current  Status  of  the  backlog 

At  the  end  of  December  1995,  there  were  approximately  5,500  unfair  labor 
practice  cases  pending  initial  determination — more  than  double  the  number  two  years 
ago.  despite  the  fact  that  the  number  of  charges  filed  has  increased  only  slightly.  A 
case  is  considered  pending  initial  determination  when  it  is  awaiting  completion  of  the 
initial  investigation  to  determine  if  the  case  has  merit.  We  anticipate  that  because  of 
the  shutdown,  the  number  of  cases  pending  at  the  end  of  January  1996  will  have 
increased  substantially  over  the  preceding  month. 
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A  second  Agency  measure  of  backlogs  is  the  time  it  takes  to  process  a  case.  A 
case  is  considered  overage  in  a  Regional  Office  if  more  than  45  days  have  passed 
without  an  initial  action.  At  the  end  of  1995,  24  percent  of  the  charges  pending  initial 
investigation  were  more  than  45  days  old  without  an  initial  decision  having  been  made. 
This  was  up  from  5  percent  in  1988  and  11  percent  in  1991. 

Historically,  approximately  two-thirds  of  charges  filed  are  dismissed  or  voluntarily 
withdrawn  after  a  no-merit  determination.  The  investigation  of  the  remaining  33  percent 
result  in  a  merit  determination  and  two  of  every  three  of  these  settle  before  the  Region 
issues  a  complaint.  Accordingly,  nearly  90  percent  of  the  charges  filed  are  exclusively 
handled  by  and  resolved  in  the  Regional  offices,  and  the  majority  of  these  are  closed 
within  two  months  of  the  filing  date.  Moreover,  many  of  those  merit  cases  that  result  in 
a  complaint  settle  before  the  unfair  labor  practice  hearing  opens. 

Backlogs  make  it  more  difficult  to  settle  cases.  The  positions  of  the  parties  often 
harden  with  the  passage  of  time.  Backpay  may  have  built  up  to  a  point  where  it 
becomes  a  stumbling  block  to  settlement.  Each  decrease  in  our  settlement  rate  of  1% 
costs  the  agency  $2  million. 

Additional  backlogs  appear  at  more  advanced  stages  of  the  pipeline.     For 

example,  the  shortage  of  trial  attorneys  in   Regional  Offices   has  meant  that  trial 

calendars  in  some  Regions  have  stretched  out  as  much  as  11  months.    Shortage  of 
travel  funds  impedes  the  ability  to  move  trial  work  to  personnel  in  less  overburdened 

offices.   Similarly,  the  Board's  recent  success  in  reducing  its  backlog  has  led  to  a  bulge 

of  cases  at  the  court  enforcement  stage.    Past  staffing  reductions  in  the  Enforcement 

Litigation  Division  have  limited  the  Agency's  capacity  to  cope  with  this  rush  of  appellate 

cases. 

Backlogs  are  more  than  an  internal,  operational  concern.  The  costs  to 
employers  and  employees  can  be  significant.  Delayed  cases  are  harder  to  investigate 
and,  as  investigations  become  more  difficult,  the  costs  of  legal  representation  grow.. 
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Individuals  wait  longer  to  have  important  nghts  vindicated.  Festering  workplace  disputes 
are  costly  to  all  concerned. 

Causes  of  Growth  in  Backlogs 

The  primary  cause  for  the  growth  of  the  backlog  has  been  the  decline  in  staff. 
The  NLRB  has  downsized  from  2,945  FTE  in  1980.  to  2.054  in  1995.  The  reductions  in 
staff  have  been  required  because  increases  in  funding  have  not  kept  pace  with 
increases  in  employee  compensation  and  other  costs.  Currently  the  Agency  is 
operating  at  a  staffing  level  of  1,950  FTE,  a  one  third  reduction  in  Agency  staffing  over 
the  past  15  years.  Although  case  intake  declined  in  the  early  1980's,  it  leveled  off 
thereafter  and  has  grown  since.  The  net  effect  of  the  steady  FTE  reduction, 
unaccompanied  by  a  commensurate  decline  in  case  intake,  has  been  that  the  case 
handling  burden  per  FTE  has  risen:  The  intake  per  FTE  for  1995  was  approximately  25 
percent  above  the  figure  for  1985. 

In  just  the  past  two  years.  Agency  staffing  has  been  reduced  6.5  percent,  from 
2.085  in  FY  1993  to  about  1,950  today.  This  occurred  because  of  buyouts,  early  outs, 
a  hiring  freeze,  and  normal  attrition  (resignations  and  retirements).  The  buyout  program 
in  particular  was  targeted  at  the  Division  of  Administration  (DOA)  and  similar  functions, 
and  has  resulted  in  a  FTE  reduction  in  the  DOA  of  12.7,  or  11.4  percent.  We  estimate 
that  there  has  been  a  reduction  of  $700,000  in  fiscal  1995  DOA  employee 
compensation  costs. 

An  additional  factor  contributing  to  the  backlog  is  that  cases  have  grown  more 
complex,  in  large  part  due  to  the  increase  in  the  rate  of  change  of  business 
organizations  in  recent  years.  A  growing  willingness  on  the  part  of  respondents  to  file 
for  bankruptcy  or  to  take  other  steps  to  evade  remedial  liability  also  has  contributed  to 
the  increased  overall  complexity  of  the  caseload.  Refinement  of  the  initial  case  intake 
through  development  of  the  Information  Officer  program  has  winnowed  out  large 
numbers  of  insubstantial  charges  without  the  need  for  full  investigations. 
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While  there  have  been  significant  gains  in  productivity  described  above,  these 
gains  have  not  been  sufficient  to  compensate  for  the  increased  number  of  more 
complex  cases  that  each  Board  agent  now  handles. 

Plan  to  Reinvest  Savings  to  Reduce  Backlogs 

The  amount  of  funding  requested  by  the  President  is  needed  to  reduce  the 
backlog  to  previously  acceptable  levels.  At  whatever  level  of  funding  is  authorized,  we 
will  continue  to  move  all  available  resources  to  direct  casehandling,  in  order  to  stem  the 
rising  tide  of  backlogged  cases. 

Even  at  level  funding,  the  resources  available  to  the  Agency  to  resolve  unfair 
labor  practices  and  representation  questions  will  continue  to  be  eroded  because  the 
buying  power  of  our  budget  dollar  continually  declines.  Inflation,  in  terms  of  increased 
salary  rates,  rents,  supplies  and  contract  costs,  consumes  approximately  3  percent  or 
S5  million  of  our  total  budget  annually.  The  improved  efficiencies  and  cost  reduction 
measures  contained  in  this  strategic  plan  will  help  to  compensate  for  this  decline  in 
available  resources.  Redeployment  of  staff  into  direct  casehandling  functions  will  slow 
the  rate  of  growth  of  our  backlog.  If  our  funding  is  reduced  below  the  FY  1995  level,  the 
opportunity  to  restore  basic  service  levels  to  the  public  will  be  compromised. 

We  plan  to  reinvest  the  savings  projected  from  the  efficiency  measures 
described  above  primarily  in  deployment  of  as  many  FTE  as  is  possible  to  direct 
casehandling.  We  project  that  each  additional  10  FTE  in  direct  field  case  handling 
would  permit  action  on  an  additional  500  cases  per  year  in  the  field. 

We  further  plan  to  devote  additional  available  resources  to  necessary  long-term 
investments  in  training  and  automation,  to  enable  our  staff  to  continue  to  grow  in 
efficiency.  The  training  would  include  trial  attorney  and  field  investigation  training, 
general  program-related  training,  and  computer  training.  In  addition,  we  would  continue 
to  invest  in  automation  of  data  collection  and  reporting,  legal  research,  and 
communications  to  the  extent  possible  in  order  to  realize  further  gains  in  efficiency. 
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In  sum,  the  Agency  plans  to  reduce  casehandling  backlogs  by  the  reinvestment 
of  the  savings  described  in  this  plan  into  staffing  for  direct  casehandling,  and  into 
training  and  automation. 

Question.  What  is  the  annual  cost  for  leasing  your  headquarters  space? 
Answer.    The    FY    1996    rent    for    NLRB    headquarters    is    expected    to    be 
approximately  57,972,700    The  NLRB  headquarters  location  also  houses  the 
Washington  office  of  the  Division  of  Judges  and  will  soon  house  the  Washington 
Resident  Office. 

Question.  What  is  the  total  square  footage  of  your  [the  Chairman's]  office  space 
including  ancillary  areas,  as  well  as  the  office  space  of  your  [the  Chairman's] 
Chief  Counsel,  Deputy  Chief  Counsel  and  Special  Assistants? 
Answer.  The  total  square  footage  for  the  Chairman's  office  suite  is  3,255  square 
feet.  This  includes  the  Chairman's  office  as  well  as  the  offices  of  the  Chief 
Counsel,  Deputy  Chief  Counsel,  Executive  Assistant,  Special  Assistant.  It  also 
includes  space  for  files  and  storage,  a  library/conference  room,  a  reception  area, 
space  for  two  secretaries  and  three  clericals. 

Question.  What  is  the  purpose  for  the  positions  of  Executive  Assistant  and 
Special  Assistant,  and  what  is  the  pay  level  for  each?  When  were  these  positions 
created  and  why? 

Answer.  The  Executive  Assistant  to  the  Chairman  position  has  been  in 
existence  since  at  least  1975  to  perform  certain  non  legal  duties  and 
responsibilities  associated  with  the  office  of  the  Chairman.  The  current 
incumbent  is  a  SES-4  at  a  pay  level  of  $1 16,008. 

As  Executive  Assistant  to  the  Chairman,  the  incumbent  provides  administrative 
advice  and  assistance  relative  to  the  administrative  management  of  activities 
under  the  Chairman's  jurisdiction  and  serves  both  as  professional  consultant  on 
regulatory  and  administrative  policy  matters  relative  to  any  phase  of  the 
Agency's  functions  and  as  the  Chairman's  personal  representative  in  contacts 
with  Members  of  Congress  and  various  Congressional  Committees.  He 
represents  the  Chairman  in  meetings  comprised  of  key  staff  and  operating 
officials  of  the  Agency  and  top-level  representatives  of  other  agencies  for  the 
consideration  of  problems  of  mutual  concern  relating  to  the  maintenance  of 
effective  administration  policies  and  practices.  He  acts  as  the  spokesman  for  the 
Chairman  and  is  in  frequent  contact  with  officials  of  other  executive  departments, 
representatives  of  management  and  labor,  members  of  the  Bar  and  members  of 
the  press.  In  addition,  the  incumbent  performs  a  wide  variety  of  regular  and  non- 
recurnng  assignments  to  assist  the  Chairman  in  the  discharge  of  his 
administrative  responsibilities. 

On  July  26,  1996,  Executive  Assistant  Miguel  Gonzalez  will  retire.  In  response 
to  Senator  Specter's  February  6  statement  about  the  need  to  make  cuts,  the 
Chairman  will  not  fill  this  position. 

The  Special  Assistant  to  the  Chairman  position  has  been  in  existence  since  at 
least  1986  to  perform  certain  non  legal  duties  and  responsibilities  associated 
with  the  Office  of  the  Chairman.  The  current  incumbent  is  a  SES-4  at  a  pay  level 
of  $116,008. 

As  Special  Assistant  to  the  Chairman  the  incumbent  serves  both  as  professional 
consultant  on  administrative  policy  matters  and  as  one  of  the  Chairman's 
personal  representatives  in  contacts  with  Members  of  Congress  and  various 
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Congressional  committees  concerning  activities  affecting  functions  under  the 
jurisdiction  of  the  Chairman.  In  particular,  he  develops  and  coordinates 
information  out-reach  with  various  business  groups,  the  U.S.  Chamber  of 
Commerce  and  other  interested  organizations.  He  conducts  executive  level 
studies  and  analysis  to  define  the  relationship  between  the  NLRA  and  related 
international  treaties,  e.g.,  NAFTA,  in  an  effort  to  establish  international  labor 
standards.  He  serves  as  advisor  to  the  Chairman  and  the  Board  on  cases 
concerning  cooperative  programs  between  labor  and  management.  He  writes 
speeches  for  the  Chairman  as  well  as  articles  for  publication  in  professional, 
trade,  business  or  academic  publications  in  response  to  requests  for  the 
Chairman's  views  on  policies  or  doctrines  in  labor-management  relations.  In 
addition,  the  incumbent  performs  a  wide  variety  of  regular  and  non-recurring 
assignments  to  assist  the  Chairman  in  the  discharge  of  his  administrative 
responsibilities. 

Question.  Why  does  the  Agency  maintain  a  car  and  driver? 
Answer.  The  Agency  has  one  car  and  a  driver,  assigned  to  the  mailroom,  who 
divides  his  time  between  package  and  passenger  delivery  and  mailroom  duties. 
When  not  dnving,  the  employee's  mailroom  duties  consist  of  sorting  incoming 
mail,  metering  outgoing  mail,  inputting  outgoing  Federal  Express  data  into  the 
automated  system  and  delivering  internal  mail.  From  2/1/95  to  1/30/96,  the  driver 
had  715  trips.  Of  those,  591  (83%)  were  non-passenger  trips,  including  regular 
runs  to  Treasury,  Resident  Office,  0PM,  GPO,  and  the  Court  of  Appeals,  as  well 
as  frequent  trips  to  0MB  and  the  Hill,  delivering  rush  packages.  The  remaining 
124  trips  were  to  transport  passengers,  including  Board  Members,  the  General 
Counsel  and  NLRB  staff.  We  have  made  a  decision  to  eliminate  use  of  the 
leased  car  for  passenger  transportation. 

Question.  Has  any  study  been  done  to  compare  the  cost  of  maintaining  the  car 
and  driver  compared  with  the  cost  of  commercial  transportation? 
Answer.  A  comparison  of  the  costs  of  utilizing  an  in-house  courier  versus 
contracting  with  the  least  expensive  private  courier  service  we  could  find  shows 
that  the  non-salary  costs  are  virtually  identical.  In  this  regard,  the  cost  for  the 
annual  lease  of  the  government  car  is  $5,059.  The  cost  for  gas  and  oil  is  $850, 
for  a  total  of  $5,909.  The  least  expensive  private  courier  and  taxi  service  for  trips 
comparable  to  those  made  over  the  last  year  would,  by  our  estimate,  cost 
$6,005.45.  A  second  courier  service  we  contacted  would  cost  $6,654.  A  private 
courier  service  does  not  provide  us  with  the  flexibility  and  quick  turnaround  that 
we  presently  have  with  the  driver.  Also,  utilization  of  a  commercial  courier  service 
would  not  provide  us  with  the  mailroom  support  duties  that  the  current  driver 
currently  performs  when  not  driving.  As  previously  stated,  we  have  decided  to 
eliminate  use  of  the  leased  car  for  passenger  transportation. 

Question.  Since  your  Agency  maintains  a  first-class  library,  why  is  it  necessary 
that  each  Presidential  Appointee,  each  attorney  staff  and,  in  most  cases,  each 
attorney  maintain  duplicative  libraries? 

Answer.  The  agency's  central  library  contains  a  variety  of  research  materials  for 
the  use  of  its  employees  -  the  headquarters  employees  through  direct  access, 
and  the  field  employees  by  access  through  the  agency  librarian.  Also,  each 
Board  Member  staff  has  a  reading  room  which  contains  a  complete  set  of  Board 
decisions  and  orders,  Shepard's  Labor  Law  Citations,  Court  Decisions  Relating 
to  the  National  Labor  Relations  Act  (38  volumes),  and  Bureau  of  National  Affairs 
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(BNA)  Labor  Relations  Manual  (149  volunnes).  Each  Board  Member,  his/her  staff 
and  individual  staff  attorneys  do  not  have  duplicate  "libraries".  In  addition,  most 
of  the  attorneys  also  have  bookshelves  that  contain  copies  of  some  of  the 
Board's  decisions  ("bound  volumes")  and  some  Bureau  of  National  Affairs  (BNA) 
materials,  which  are  the  primary  research  resources  for  the  agency  staff.  No 
attorney  has  a  complete  set  of  the  volumes.  Because  these  volumes  are  used  so 
frequently,  the  number  of  volumes  in  the  main  library  and  reading  rooms  would 
be  inadequate  to  service  all  of  the  attorneys.  Accordingly,  as  bound  volumes  are 
published,  additional  copies  are  ordered  so  that  some  of  the  staff  offices  and  the 
Board  Members'  and  General  Counsel's  offices  have  ready  access  to  the 
principal  research  tool  utilized  by  staff. 

While  the  NLRB's  central  library  offers  far  more  by  way  of  variety  of  research 
materials,  because  of  the  high  demand  for  the  core  research  materials, 
additional  copies  beyond  the  number  ordered  for  the  library  are  necessary.  We 
usually  purchase  500  copies  of  each  bound  volume  at  $24  per  volume.  However, 
due  to  budget  constraints,  no  bound  volumes  will  be  published  at  all  this  fiscal 
year  -  either  for  the  library  or  for  staff.  Moreover,  we  have  decided  to 
permanently  reduce  the  number  of  copies  of  such  volumes  to  one  set  for  every 
two  attorneys.  A  project  is  underway  to  enable  direct  electronic  access  to  Board 
decisions  from  employees'  desktop  computers.  Due  to  the  uncertainty  of  our 
funding  situation,  we  are  not  certain  when  this  project  can  be  completed 
although  we  had  originally  targeted  mid-to-late  FY  1996  as  the  completion  date 
for  headquarters  access. 

Question.  What  is  the  annual  cost  for  all  purchases  by  the  Agency's  library  and 

for  the  maintenance  of  duplicative  resource  materials  throughout  the  Agency? 

Answer. 

The  annual  cost  for  all  library  purchases: 


Binding,  GPO,  etc. 

$3,952. 

Databases  (Dun  &  Bradstreet,  Westlaw,  etc.) 

293,393. 

Subscriptions 

566,005. 

Books 

41,571. 

Total 

$904,821. 

The  databases  (Westlaw,  Dun  &  Bradstreet,  etc.)  are  standard  databases  used 
by  most  entities  with  a  substantial  legal  component  and  provide  our  staff  with  up- 
to-date  legal  and  other  data  necessary  for  producing  high  quality  work. 
Subscriptions  perform  a  similar  function.  The  bulk  of  legal  subscriptions, 
consisting  primarily  of  the  BNA  Daily  Labor  Report,  Commerce  Clearing  House 
Labor  Law  Reports,  Shepard's  Federal  Labor  Law  Citations.  Weinstein's 
Evidence,  Moore's  Federal  Practice,  and  the  Supreme  Court  Reporter,  are 
supplied  to  both  our  headquarters  library  and  our  field  offices.  Also  included 
under  subscriptions  are  the  Federal  Reporter,  Digests,  and  other  common  legal 
reference  materials. 

The  NLRB  has  52  field  offices  and  three  branch  offices  of  its  Division  of 
Administrative  Law  Judges  located  throughout  the  country.  It  is  necessary  that 
these  offices  have  on-site  libraries  or  resource/reference  centers.  Approximately 
53%  (or  $482,887)  of  the  material  housed  in  the  main  library  in  Headquarters  is 
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also  found  elsewhere  in  the  Agency.  Access  to  legal  research  materials  is 
necessary  so  that  Agency  professionals  will  take  valid  legal  positions  and  not 
burden  the  courts  or  parties  to  Agency  proceedings. 

Question.  How  many  cases  or  matters  are  assigned  on  average  to  a  staff 
attorney  each  year?  Against  what  benchmark  are  staff  attorneys  measured 
regarding  case  productivity?  Do  staff  attorneys  maintain  time  sheets  like  their 
counterparts  in  other  agencies  or  in  the  private  sector? 

Answer.  During  the  past  twelve  months,  the  Board  received  1,387  cases  or  case 
matters  which  necessitated  the  assignment  or  review  by  the  81  rank  and  file  staff 
attorneys  and  first  line  supervisors  employed  by  the  Board  Members.  Of  these 
1,387  case  or  case  matters,  741  were  contested  unfair  labor  practice  cases, 
contested  Regional  Directors'  or  Hearing  Officers'  reports,  and  transferred 
representation  cases;  68  were  Review  (Brants;  472  were  requests  for  review;  15 
were  motions  to  stay;  66  were  motions  for  reconsiderations;  23  were  motions  to 
reopen;  and  2  were  motions  to  modify.  These  cases  or  case  matters  translated 
to  17  1  cases  formally  assigned  to  each  rank  and  file  staff  attorney  and  first  line 
supervisors  for  reading  of  the  record,  for  analysis  of  the  facts  and  of  the  issues, 
for  presentation  at  subpanel  and/or  at  Board  Agenda,  and  for  the  actual  drafting 
of  decisions  and/or  of  screens. 

However,  Section  4  of  the  National  Labor  Relations  Act,  as  amended,  requires 
that  at  least  one  staff  attorney  from  each  of  at  least  3  Board  Members'  staffs 
review  every  case  and  every  case  matter  coming  to  the  Board  for  decision. 
Specifically,  Section  4  of  the  Act  provides  in  pertinent  part;  "The  Board  may  not 
employ  any  attorneys  for  the  purpose  of  reviewing  transcripts  of  hearings  or 
preparing  drafts  of  opinions  except  that  any  attorney  employed  for  assignment 
as  a  legal  assistant  to  any  Board  member  may  for  such  Board  member  review 
such  transcripts  and  prepare  such  drafts.  No  administrative  law  judge's  report 
shall  be  reviewed,  either  before  or  after  its  publication,  by  any  person  other  than 
a  member  of  the  Board  or  his  legal  assistant."  As  a  result,  each  formally 
assigned  case  requires  the  screening  by  at  least  two  other  rank  and  file  staff 
attorneys  and  first  line  supervisors  to  their  respective  Board  Members.  Thus  the 
overall  the  number  of  cases  or  case  matters  requiring  review  by  the  81  rank  and 
file  staff  attorneys  and  first  line  supervisors  is  58.0  cases  or  case  matters. 

In  addition  to  the  1,387  cases  or  case  matters  formally  assigned  to  the  rank  and 
file  staff  attorneys  and  first  line  supervisors,  the  Board  received  329  cases  or 
case  matters  which  were  handled  primarily  by  the  five  Chief  Counsels,  the  five 
Deputy  Chief  Counsels,  and  the  Acting  Solicitor.  Of  these  329  cases  or  case 
matters,  3  were  Rule  making;  3  were  Advisory  Panels;  116  were  interlocutory 
appeals;  35  were  requests  to  proceed;  3  were  requests  for  advice;  15  were 
Advisory  Opinions;  45  were  formal  stipulations;  41  were 
Enforcement/certification  cases;  and  68  were  requests  for  10(j)  authorization. 
The  handling  of  these  cases  or  case  matters  were  in  addition  to  the  supervision 
of  their  respective  staffs. 

The  performance  appraisal  system  for  staff  attorneys  states  that;  "[A]n  attorney 
rated  minimally  successful  is  expected  to  circulate  a  minimum  of  12  cases  per 
year"  or  "is  expected  to  circulate  a  minimum  of  5  screens  per  month". 

Staff  attorneys  do  maintain  work  sheets  as  to  matters  they  are  working  on. 
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Question.  Given  the  need  to  reduce  expenditures,  why  do  you  maintain  the 
Division  of  Advice  rather  than  rely  on  the  expertise  of  your  Regional  Directors 
and  Regional  Attorneys? 

Answer.  The  Division  of  Advice  assists  the  Regions  by  answering  their 
questions  as  to  whether  they  should  issue  complaint  or  dismiss  charges  raising 
difficult  and/or  novel  issues  in  ULP  cases,  by  offering  legal  guidance.  In  doing 
so.  Advice  performs  the  necessary  functions  of  (1)  insuring  that  the  Regions  act 
consistently  with  each  other  and  (2)  saving  the  Regions  from  considering 
separately  the  same  or  similar  new  or  difficult  questions,  i.e.,  issues  as  to  which 
the  law  or  its  application  is  unclear. 

If  Advice  did  not  exist.  Regions  could  reach  conclusions  on  unusual  or  difficult 
issues  which  differ  from  other  Regions'  conclusions.  Such  inconsistent 
conclusions  could  lead  to  confusion  by  employers  and  unions  as  to  what  the  Act 
requires  of  them.  This  confusion  could  result  in  fewer  settlements  and  additional 
time  and  expense  to  the  parties  and  the  government. 

Also,  without  the  Division  of  Advice,  Regional  personnel  would  have  to  spend 
time  researching  and  deciding  unusual  and  difficult  legal  issues.  Each  Region 
would  have  to  deal  on  its  own  with  issues  with  which  it  is  unfamiliar,  and 
duplicate  the  time  other  Regions  have  spent  examining  and  resolving  similar 
issues.  Instead,  Advice  resolves  these  issues  for  all  the  Regions  at  one  time. 

Question.  How  many  deputy,  assistant  and  associate  Genera!  Counsel  positions 

exist? 

Answer.  There  are  23  such  positions  or  equivalent,  of  which  six  are  currently 

vacant. 

Deputy  General  Counsel  (1) 

Mary  J.  Carlson  Immediate  Office  of  GC 

Associate  General  Counsels  /  Division  Heads  (4) 

Linda  Sher  Division  of  Enforcement  Litigation 

B.  Allan  Benson  (Acting)  Division  of  Operations  Management 

Barry  Kearney  Division  of  Advice 

Gloria  Joseph  Division  of  Administration 

Deputy  Associate  General  Counsels  /  Deputy  Directors  (5) 

Norton  Come  Division  of  Enforcement  Litigation,  Supreme  Court 

Branch 
Aileen  Armstrong  Division  of  Enforcement  Litigation,  Appellate  Court 

Branch 
1  vacancy  Division  of  Operations  Management 

1  vacancy  Division  of  Advice 

Frank  Battle  Division  of  Administration 
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Assistant  General  Counsels  (13) 


Joseph  FrankI  Immediate  Office  of  GC 

Richard  Siegel  Division  of  Operations  Management 

3  vacancies  Division  of  Operations  Management 

Yvonne  Dixon  Division  of  Enforcement  Litigation,  Office  of  Appeals 

Ellen  Farrell  Division  of  Advice,  Injunction  Litigation  Branch 

Jane  Schnabel  Division  of  Advice,  Regional  Advice  Branch 

John  Hornbeck  Division  of  Advice,  Legal  Research  and  Policy 

Planning  Branch 
1  vacancy  Division  of  Enforcement  Litigation,  Supreme  Court 

Branch 
John  Burgoyne  Division  of  Enforcement  Litigation,  Appellate  Court 

Branch 
Margery  Lieber  Division  of  Enforcement  Litigation,  Special  Litigation 

Branch 
Gary  Shinners  Division  of  Enforcement  Litigation  , Contempt 

Litigation  Branch 

Question.  Please  provide  the  travel  expenditures  of  political  appointees  and 
Senior  Executive  Service  employees  at  your  Agency  since  March  1,  1994. 
Answer.  Set  forth  below/  are  the  travel  expenditures,  since  March  1,  1994,  of 
political  appointees  and  Senior  Executive  Service  employees  at  the  NLRB. 
Since  v\/e  have  offices  throughout  the  country,  it  is  sometimes  necessary  for  our 
senior  executives  working  in  Headquarters  to  travel  to  these  offices.  While  we 
have  sharply  curtailed  such  travel,  there  are  occasions  when  telephonic 
communications  are  inadequate  and  travel  is  required  to  resolve  either  systemic 
problems  which  are  adversely  affecting  casehandling  or  significant  personnel 
issues.  Similarly,  Regional  Directors  have  also  reduced  their  travel  by,  for 
example,  eliminating  the  customary  practice  of  giving  speeches  to  various 
management  and  labor  groups  and  the  labor  law  bar  in  locations  distant  to  the 
Regional  Office  cities.  They  have  also  drastically  reduced  their  travel  to  satellite 
offices.  Some  travel  by  the  Regional  Directors  has  been  essential,  however,  in 
order  for  them  to  contribute  their  expertise  to  the  Agency's  reinvention  effort. 
Thus,  we  conducted  Regional  Director  conferences  the  last  two  years  in 
Baltimore  and  Washington,  respectively,  to  discuss  such  issues  as  restructuring 
the  Agency's  case  management  system,  and  various  proposals  regarding 
managing  effectively  with  limited  resources.  These  two  conferences  accounted 
for  a  significant  percentage  of  the  Regional  Directors'  travel  expenditures  set 
forth  below. 

Some  Regional  Directors,  because  of  their  unique  abilities  and  expertise,  have 
been  given  additional  assignments  that  have  entailed  travel.  For  example, 
Rosemary  Pye  is  a  representative  on  the  Agency's  Partnership  Council,  which 
met  in  Washington  for  training  and  for  its  initial  meetings.  Daniel  Silverman 
traveled  to  Washington  to  serve  as  Acting  General  Counsel  prior  to  the 
appointment  of  Fred  Feinstein.  Gerald  Kobell,  due  to  his  experience  as  both  a 
Regional  Director  and  a  former  SES  official  in  Washington,  served  a  detail  to 
Headquarters  of  several  months  duration  as  Acting  Deputy  Associate  General 
Counsel  and  as  a  member  of  the  Partnership  Council.  William  Schaub  is  a 
member  of  the  Regional  Directors'  Committee,  which  advises  the  General 
Counsel  on  various  matters  affecting  the  Regional  Offices.   He  is  also  a  member 
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of  the  Impact  Analysis  Work  Group,  which  met  on  several  occasions  to  develop 
the  Agency's  new  case  management  system.  In  addition,  as  Regional  Director 
of  the  Agency's  largest  Region  (Detroit),  he  visits  his  resident  office  in  Grand 
Rapids,  which  is  the  Agency's  largest  satellite  office.  Richard  Ahearn  is  a 
member  of  both  the  Impact  Analysis  Work  Group  and  the  Performance 
Management  Subcommittee,  which  has  been  developing  the  Agency's 
performance  measures.  He  was  also  a  member  of  an  earlier  committee  which 
made  recommendations  regarding  performance  measurements  and  the 
allocation  of  Regional  Office  staff.  'Victoria  Schupbach  was  a  member  of  the 
Regional  Directors'  Committee  and  participated  on  the  Regional  Office  Structure 
and  Managerial  Discretion  Committee,  which  met  for  one  week  in  Washington. 
Gerard  Fleischut  has  been  supervising  the  New  Orleans  Regional  Office  while 
the  incumbent  Director  has  been  on  extended  sick  leave.  Roy  Garner 
supervised  the  Tampa  Regional  Office  for  a  period  of  several  months  after  the 
retirement  of  its  Regional  Director.  James  Scott  was  a  member  of  a  committee 
which  met  for  one  week  in  Washington  to  study  and  develop  recommendations 
for  alternative  investigative  techniques  and  other  cost  saving  measures.  He  also 
met  with  the  Board  to  discuss  and  develop  proposals  regarding  representation 
case  procedures  In  addition,  he  was  a  member  of  the  Regional  Directors' 
Committee.  Peter  Hoffman  participated  on  the  Regional  Office  Structure  and 
Managerial  Discretion  Committee.  As  Chairman  of  the  Regional  Directors' 
Committee,  he  participated  with  Headquarters  staff  during  consultations  and 
negotiations  with  the  National  Labor  Relations  Board  Union. 


There  has  been  no  NLRB-funded  travel  for  Political  Appointees  since  October  1, 
1995. 


NAME 

Gould  IV,  William 
Cohen,  Charles 
Browning,  Margaret 
Fox,  Sarah 
Stephens,  James 
Truesdale  Jr,  John 
Devaney,  Dennis 
Feinstein,  Fred 


POLITICAL  APPOINTEES 

Chairman 

Board  Member 

Board  Member 

Board  Member 

Former  Board  Member/Chairman 

Former  Board  Member/Exec  Sec 

Former  Board  Member 

General  Counsel 


TRAVEL 
EXPENDITURES 

$21,543 
7,949 
7,802 
None 
11,633 
12,640 
14,835 
13,664 


Stewart.  William 
Johnson,  Howard 
Deeds,  Ralph 
Gonzalez,  Miguel 
Datz,  Harold 
Hill,  William 
Walsh,  Dennis 
Scheinbart,  Jonathan 
Stillman,  Elinor 
Solomon,  Lafe 
Holik,  Susan 
Heltzer,  Lester 
Moore,  Joseph 
Subrin,  Berton 
Higgins,  John 
Levine,  Bernard 


SES  -  BOARD  POSITIONS 

Chief  Counsel,  Gould 

Deputy  Chief  Counsel,  Gould 

Special  Assistant,  Gould 

Executive  Assistant,  Gould 

Chief  Counsel,  Cohen 

Deputy  Chief  Counsel,  Cohei 

Chief  Counsel,  Browning 

Deputy  Chief  Counsel,  Browning 

Chief  Counsel,  Fox 

Deputy  Chief  Counsel,  Fox 

Chief  Counsel,  Truesdale 

Deputy  Chief  Counsel,  Truesdale 

Former  Executive  Secretary 

Deputy  Director,  Representation  Appeals 

Acting  Inspector  General 

Former  Inspector  General 


$1,448 
None 

141 
2,322 
2,200 
None 

943 
None 
None 
None 
4,368 
None 
1,014 

628 
7,454 

375 
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TRAVEL 

NAME 

SES  -  GC  POSITIONS 

EXPENDITURES 

Carlson,  Mary  Joyce 

Deputy  General  Counsel 

$6,504 

Frank!,  Joseph 

Assistant  General  Counsel 

2,107 

Benson,  Allan 

Associate  GC,  Operations 

4,458 

Stack,  William 

Former  Associate  GC,  Operations 

3,416 

Seigel,  Richard 

Assistant  GC,  Operations 

2,423 

Bednarz,  Shirley 

Former  Assistant  GC,  Operations 

245 

Karatinos,  Nicholas 

Former  Assistant  GC,  Operations 

3,160 

Rosenfeld,  Eugene 

Former  Assistant  GC,  Operations 

630 

Kearney,  Barry 

Associate  GC,  Advice 

3,569 

Allen,  Robert 

Former  Associate  GC,  Advice 

73 

Sher,  Linda 

Associate  GC,  Enforcement  Litigation 

37 

Armstrong,  Aileen 

Deputy  Associate  GC,  Appellate  Court 

298 

Dixon,  Yvonne 

Director,  Appeals 

32 

Come,  Norton 

Deputy  Associate  GC,  Supreme  Court 

74 

Joseph,  Gloria 

Director,  Administration 

598 

Battle,  Frank 

Deputy  Director,  Administration 
SES  -  REGIONAL  DIRECTORS 

139 

Pye,  Rosemary 

Region  1  (Boston 

$9,514 

Silverman.  Daniel 

Region  2  (New  York)/Acting  GC 

10,470 

Hirsch,  Peter 

Region  4  (Philadelphia) 

2,482 

D'Amico,  Louis 

Region  5  (Baltimore) 

175 

Kobell,  Gerald 

Region  6  (Pittsburgh)/HQ  Detail 

23,494 

Schaub  Jr,  William 

Region  7  (Detroit) 

5,783 

Calatrelio,  Frederick 

Region  8  (Cleveland) 

1,236 

Ahearn,  Richard 

Region  9  (Cincinnati) 

13,388 

Frye,  Randall 

Former  Director  Region  9  (Cincinnati) 

3,131 

Arlook,  Martin 

Region  10  (Atlanta) 

2,975 

Clark  Jr,  Willie 

Region  1 1  (Winston-Salem) 

2,338 

Kentov,  Rochelle 

Region  12  (Tampa) 

2,643 

Kinney,  Elizabeth 

Region  13  (Chicago) 

2,299 

Tremain,  Ralph 

Region  14  (SaintLouis) 

1,340 

Malone,  Hugh* 

Former  Director  Region  15  {Nevj  Orleans) 

None 

Dunn,  Michael 

Region  16  (Fort  Worth) 

3.857 

Sharp,  Rozier 

Region  17  (Kansas  City) 

4,109 

Sharp,  Ronald 

Region  18  (Minneapolis) 

4.592 

Nelson,  John 

Region  19  (Seattle) 

1.069 

Miller,  Robert 

Region  20  (San  Francisco) 

3.060 

Schupbach.  Victoria 

Region  21  (Los  Angeles) 

6.158 

Pascarell,  William 

Region  22  (Newark) 

1,085 

Asseo,  Mary 

Region  24  (Puerto  Rico) 

2,134 

Bordone,  Saundria 

Region  25  (Indianapolis) 

1,647 

Fleischut,  Gerard 

Region  26  (Memphis)/Assisted  Region  15 

17,657 

Depalma,  Arthur 

Region  27  (Denver) 

2,191 

Garner,  Roy 

Region  28  (Phoenix)/Assisted  Region  12 

11,433 

BIyer,  Alvin 

Region  29  (Brooklyn) 

1,178 

*  On  medical  leave 
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TRAVEL 

NAME  SES  -  REGIONAL  DIRECTORS  EXPENDITURES 

Szabo,  Joseph  Former  Director  Region  30  (Milwaukee)  469 

McDermottt,  James  Region  31  (Los  Angeles)  2,794 

Scott,  James  Region  32  (Oakland)  5,885 

Zipp.  Glenn  Region  33  (Peoria)  4,932 

Hoffman,  Peter  Region  34  (Hartford)  8,887 

Question.  Given  the  need  to  reduce  government  expenditures,  how  much  do 
you  plan  to  spend  during  the  remainder  of  Fiscal  Year  1996  to  travel  on 
government  funds  for  any  purpose  other  than  case  processing?  Why  is  such 
travel  necessary? 

Answer.  No  Fiscal  Year  1996  government  funds  have  been  spent  to  date  for 
any  travel  other  than  for  case  processing.  For  the  remainder  of  the  year,  non- 
casehandling  travel  expenditures  will  be  held  to  the  minimum  required  for  field 
office  management  and  support  for  field  computer  systems.  Please  see  the 
Strategic  Management  Plan. 

LIMITING  10G)  INJUNCTIONS 

The  House-passed  appropriations  bill  includes  several  legislative  riders, 
which  the  Senate  Appropriations  Committee  deleted,  as  matters  that  should  be 
addressed  by  the  authorizing  Committees. 

Allegedly,  one  of  these  provisions  merely  re-states  current  law  practices 
on  circumstances  in  which  the  Board  may  pursue  injunctive  relief  pursuant  to 
section  10(j)  of  the  National  Labor  Relations  Act.  (Background;  The  provision 
states  that  the  NLRB  cannot  seek  10(j)  injunctions  unless:  1)  there  is  a 
reasonable  likelihood  of  success  on  the  merits  of  the  complaint;  2)  there  is  a 
possibility  of  irreparable  harm  if  relief  is  not  granted;  3)  a  balancing  of  hardships 
favors  injunctive  relief;  and  4)  harm  to  the  public  interest  stemming  from 
injunctive  relief  is  tolerable  in  light  of  the  benefits  achieved  by  such  relief.) 

Question.  Do  you  oppose  this  provision?  Does  this  provision  merely  re-state 
current  law,  or  does  it  have  an  impact  that  would  alter  current  practices? 
Answer.  As  the  agency  charged  with  the  administration  of  the  National  Labor 
Relations  Act,  the  Agency's  role  is  to  enforce  the  law  as  it  is  written.  Therefore,  it 
has  been  Agency  practice  to  refrain  from  official  comment  on  issues  regarding 
pending  or  proposed  substantive  legislative  changes  to  the  Act.  What  follows  are 
concerns  raised  about  this  issue.  The  provision  does  not  simply  restate  current 
law.  It  does  have  an  impact  that  would  alter  current  practices.  The  issue  of  the 
appropriate  standard  to  be  applied  by  district  courts  in  considering  Section  10(j) 
cases  is  a  matter  of  dispute  among  the  circuits,  with  the  3d  and  6th  Circuits 
rejecting  the  standard  adopted  in  the  rider  while  the  1st,  7th  and  9th  follow  it.  The 
2d,  5th  and  11th  Circuits  follow  a  middle  ground.  The  issue  is  complex,  the 
variance  in  approach  stems  in  large  part  from  the  weight  to  be  given  to  the  fact 
that  district  courts  doe  not  otherwise  have  jurisdiction  over  unfair  labor  practice 
matters.  A  matter  of  this  complexity  should  not  be  resolved  in  the  appropriations 
process;  if  it  is  to  be  resolved  legislatively,  it  should  be  considered  independently 
as  a  substantive  amendment  to  the  statute. 

Question.  A  recent  GAO  report  found  that  80  firms  had  violated  the  National 
Labor  Relations  Act,  but  still  received  $23  billion  in  federal  contracts.  Should 
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firms  be  barred  from  receiving  federal  contracts  if  they  exhibit  a  clear  pattern  and 
practice  of  violating  the  National  Labor  Relations  Act? 

Answer.  As  the  agency  charged  with  the  administration  of  the  National  Labor 
Relations  Act,  the  Agency's  role  is  to  enforce  the  law  as  it  is  written.  Therefore,  it 
has  been  Agency  practice  to  refrain  from  official  comment  on  issues  regarding 
pending  or  proposed  substantive  legislative  changes  to  the  Act. 

ALLEGATIONS  OF  EXTRAVAGANCE 

Chairman  Gould,  a  number  of  allegations  have  been  made  that  the  Board 
is  living  too  extravagantly,  including: 

1.  All  five  Board  Members  have  their  own  shower,  kitchen  and  library.  A  linen 
service  provides  fresh  towels  weekly; 

2.  A  car  and  driver  are  at  the  disposal  of  the  Board  Members  and  the  General 
Counsel; 

3.  The  NLRB  office  is  a  gorgeous,  award-winning  building,  costing  $21  million  to 
rent  annually; 

4.  The  NLRB  has  33  regional  offices  -  and  20  subregional  or  resident  offices- 
bringing  the  total  number  of  offices  throughout  the  country  to  53;  and 

5.  $3.4  million  for  FY  1996  is  requested  for  travel  expenses. 

Question.  What  is  your  response  to  these  allegations?  Couldn't  you  at  least 
move  into  a  less  fancy  building  to  save  on  $21  million  in  annual  rental  costs? 
Answer. 

1.  Board  Member  Offices 

The  offices  of  the  five  Board  Members  (both  at  their  former  offices  and  at  current 
offices)  include  a  bathroom  with  toilet,  sink  and  shower.  We  have  had  linen 
service,  but  it  has  been  discontinued.  Each  Board  Member's  office  and  entrance 
hallway  is  lined  with  bookshelves.  The  Chairman's  office  has  a  small  adjacent 
room  containing  a  set  of  bound  volumes  and  other  frequently  sought  reference 
materials.  Each  Board  Member's  suite  (serving  Chief  Counsel,  Deputy  Chief 
Counsel  and  clericals)  includes  a  pantry  with  microwave  oven,  and  small 
refrigerator  (no  sink)  located  among  filing  cabinets  and  desks  of  immediate  staff. 
A  kitchen  with  cabinets,  sink,  full-size  refrigerator,  and  microwave  oven  is  located 
adjacent  to  the  Board  Agenda  Room  (which  is  a  large  conference  room).  This 
kitchen  services  the  Agenda  Room  which  functions  as  both  the  principal  meeting 
place  for  the  Board  Members  and  their  staffs  as  well  as  for  meetings  with  the 
public  and  for  other  general  agency  meetings  or  events. 

2.  Car  and  Driver 

The  Agency  has  one  car  and  a  driver,  assigned  to  the  mailroom,  who  divides  his 
time  between  package  and  passenger  delivery  and  mailroom  duties.  When  not 
driving,  the  employee's  mailroom  duties  consist  of  sorting  incoming  mail, 
metering  outgoing  mail,  inputting  outgoing  Federal  Express  data  into  the 
automated  system  and  delivering  internal  mail.  From  2/1/95  to  1/30/96,  the  driver 
made  715  trips.  Of  those,  591  (83%)  were  non-passenger  trips,  including  regular 
runs  to  Treasury,  the  Washington  Resident  Office,  0PM,  GPO,  and  the  courts, 
as  well  as  trips  to  0MB  and  Capitol  Hill,  delivering  rush  packages.  The  remaining 
124  trips  were  to  transport  passengers,  including  Board  Members,  the  General 
Counsel,  and  Agency  staff.  We  have  decided  to  eliminate  use  of  the  leased  car 
for  passenger  transportation. 
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3.  Headquarters  Rent 

The  $21  million  figure  refers  to  the  total  Agency  space  rent,  not  Headquarters 
alone.  The  FY  1996  rent  paid  to  GSA  for  all  field  locations  is  expected  to  be 
approximately  $13,105,000.  The  FY  1996  rent  for  Headquarters,  including  the 
Washington  Division  of  Judges,  is  expected  to  be  approximately  $7,972,700. 
The  headquarters  building  not  only  houses  all  of  the  Washington  legal  divisions 
and  the  centralized  administrative  staff  that  serves  the  entire  agency,  but  it  also 
houses  the  Washington  Division  of  Judges.  In  addition,  the  Washington  Resident 
Office  will  soon  relocate  into  the  headquarters  building  by  reconfiguring  existing 
space,  thereby  saving  rental  costs. 

The  NLRB  Headquarters  operations  v^ere  moved  to  their  current  location  in  1993 
when  none  of  the  current  Presidential  Appointees  were  with  the  Agency.  It  was  a 
result  of  a  forced  move  due  to  the  fact  that  the  previous  location,  which  the 
Agency  had  occupied  for  33  years,  no  longer  met  federal  fire  and  safety 
standards.  Space  at  Headquarters  was  acquired  through  GSA  using  standard 
competitive  leasing  procedures.  GSA  conducted  a  market  survey  of  the  area 
and  solicited  bids  on  those  buildings  which  met  the  government's  requirements. 
Franklin  Court  was  the  lowest  responsive  offer,  and  was  awarded  the  contract 
after  an  appropriate  real  estate  appraisal  and  cost  comparison  with  other  bids. 
Additionally,  the  negotiated  lease  provided  the  government  an  initial  18  months 
of  occupancy  at  no  charge.  This,  coupled  with  the  fact  that  the  lease  was 
negotiated  during  a  significant  recession  in  the  real  estate  market,  made  the 
Franklin  Court  offer  substantially  lower  than  the  next  highest  bidder.  It  should  be 
further  noted  that,  throughout  the  entire  space  acquisition  process,  from  the 
initiation  of  a  prospectus  through  the  lease  negotiation  period,  the  Agency's 
space  action  was  scrupulously  reviewed  first  by  GSA,  then  by  0MB,  which 
placed  a  dollar  per  square  foot  limitation  on  any  new  lease,  and  finally  by  the 
Senate  Environment  and  Public  Works  Committee. 

Franklin  Court's  office  space  is  leased  entirely  by  federal  tenants.  There  are  1 1 
floors  in  the  building,  of  which  NLRB  occupies  floors  7  through  11,  a  portion  of 
floors  5  and  6  and  a  portion  of  the  Concourse.  The  rest  of  the  building's  office 
space  is  occupied  by  other  Federal  agencies.  The  building  owner  is  not  aware  of 
any  awards  that  the  building  has  won. 

It  should  be  noted  that  the  rate  GSA  charges  federal  agencies  is  not  always  the 
same  as  the  amount  of  rent  GSA,  in  turn,  pays  the  building  owner.  Often  the 
former  is  higher  than  the  latter.  The  rate  charged  to  agencies  by  GSA  is  based 
on  rates  prescribed  pursuant  to  the  Federal  Building  Fund  program.  The 
difference  between  what  the  NLRB  pays  to  GSA  and  what  GSA  pays  to  the 
building  owner  is  paid  directly  to  the  Revolving  Public  Building  Fund  which  is 
used  to  fund  the  cost  of  building  or  renovating  federally  owned  buildings. 

In  view  of  the  fact  that  the  Agency's  headquarters  was  relocated  during  a  slump 
in  the  office  rental  market,  which  GSA  was  able  to  take  advantage  of,  and 
because  that  market  has  revived  somewhat  in  recent  times,  it  is  not  at  all 
assured  that  that  GSA  would  find  rental  space  more  financially  favorable  than 
the  current  site,  assuming  it  was  able  to  break  the  current  10-year  lease. 
Moreover,  it  is  our  understanding  that  the  average  rental  rate  for  other  recently 
relocated  federal  agencies  is  comparable  to  that  which  the  NLRB  pays. 
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4.  Regional  Offices 

The  NLRB  has  33  Regional  Offices  and  19  satellite  offices  consisting  of  17 
Resident  Offices  and  2  Subregional  Offices  all  operating  under  the  direction  of 
the  General  Counsel.  The  scope  of  our  field  organization  is  appropriate  to  our 
mission  as  the  only  Agency  administering  the  nation's  basic  labor  management 
relations  law, 

These  field  offices  are  staffed  by  1,400  professional  and  clerical  employees 
engaged  in  direct  delivery  of  service  to  the  public  by  processing  the  nearly 
40,000  cases  filed  each  year.  Administrative  support  services  are  centralized  in 
headquarters.  Each  field  office  consists  of  professional  offices,  hearing  and/or 
conference  rooms  for  trials  and  representation  case  hearings,  a  legal  library,  a 
small  supply  and  copier  room,  minimum  clerical  work  space  and  a  secure 
reception  area.  Because  of  the  nature  of  field  investigations  and  litigation,  a 
proper  balance  between  space  costs  and  travel  costs  Is  necessary.  The 
establishment  and  maintenance  of  field  offices  is  based  upon  a  careful  analysis 
of  cost  and  availability  to  the  public,  including  the  number  of  case  filings  within  a 
metropolitan  area  and  its  suburban  commuting  area;  the  proximity  of  other 
Agency  offices;  the  cost  of  the  space  rental  versus  the  cost  of  travel  from  other 
offices;  and  the  time  necessary  to  travel  from  a  remote  office  site.  An  additional 
factor  which  has  historically  favored  a  more  dispersed  presence  in  smaller  cities 
throughout  the  United  States,  is  that  we  can  achieve  significantly  lower  rents  to 
house  the  same  work  force  and  still  be  closer  to  the  work  to  be  processed. 

The  Agency  has  no  "District"  Offices  that  are  similar  to  the  "Regional  Offices"  of 
many  other  federal  agencies  and  departments;  rather  it  has  one  such  division 
located  in  headquarters.  Thus,  the  direct  supervision  of  the  33  field  Regional 
Directors  is  centralized  in  our  Division  of  Operations-Management,  headed  by  an 
Associate  General  Counsel,  reporting  directly  to  the  General  Counsel,  and  his 
professional  staff  of  17.  At  present,  because  of  attrition,  that  total  managerial 
staff  is  limited  to  12.  The  same  is  true  for  procurement,  personnel,  management 
information,  budget,  finance  and  other  administrative  support  services,  which  in 
other  agencies  are  often  found  duplicated  in  geographically  dispersed  district  or 
"regional"  offices. 

In  addition  to  the  cost  and  service  factors  described  above,  another  factor  which 
is  critical  to  the  decision  to  establish  or  maintain  a  Regional  Office  is  the  amount 
of  decisional  work  which  can  be  reasonably  expected  of  a  Regional  Director. 
Regional  Directors  exercise  authority,  on  behalf  of  the  General  Counsel,  to 
dismiss,  issue  complaint  on,  or  settle  unfair  labor  practice  charges.  Further, 
under  the  1959  Landrum-Griffin  amendments,  the  Directors  exercise  authority  on 
behalf  of  the  Board  to  issue  decisions  in  representation  cases.  Not  only  must 
these  individuals  have  the  highest  of  qualifications  to  carry  out  these 
responsibilities,  but  there  must  be  sufficient  Directors  so  that  the  delegation  of 
authority  can  be  exercised  over  a  reasonable  universe  of  cases.  On  average, 
our  Directors  are  responsible  for  approximately  1,000  unfair  labor  practice  case 
determinations  and  200  representation  case  determinations  each  year  in 
addition  to  numerous  other  casehandling  determinations  in  such  matters  as 
injunctions,  compliance  cases,  bankruptcy  cases,  etc.  Each  NLRB  Regional 
Director  decides  5  cases  on  average  each  day,  in  addition  to  the  many  other 
demands  associated  with  running  a  mid-size  law  office. 
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The  reason  why  some  Regional  Offices  are  larger  than  others  is  primarily  a 
result  of  travel  and  distance  factors.  The  greatest  density  of  case  filings  occurs 
in  the  metropolitan  areas  of  New  York,  Los  Angeles,  San  Francisco/Oakland  and 
Chicago.  As  a  result,  a  large  office  (e.g.,  Chicago)  may  cover  a  radial  area  of 
only  40  miles  and  yet  be  one  of  our  largest  offices.  Or  case  filings  may  be  so 
numerous  so  as  to  warrant  multiple  Regions  within  the  same  metropolitan  area 
(e.g..  New  York.  Los  Angeles  and  San  Francisco/Oakland).  On  the  other  hand, 
some  offices  may  be  smaller  and  cover  large  geographic  areas  because  of  the 
low  density  of  case  filings. 

Our  satellite  offices  are  even  smaller  and  leaner  and  focus  on  investigation, 
settlement  and  litigation,  with  decisional  and  managehal  activity  taking  place  at 
the  Regional  Office.  Our  satellite  offices  have  one  working  supervisor  and  from 
1  to  8  other  agents.  Typically  these  offices  have  1  to  3  clericals  and  overall 
space  is  relatively  small.  It  is  uniformly  more  cost  effective  to  service  such  cases 
from  a  satellite  office  than  from  a  remote  Regional  Office. 

In  1988,  we  performed  an  exhaustive  study  of  the  efficiencies  of  our  field  office 
structure  and  redesigned  that  structure  to  best  balance  caseload  among 
Regions,  minimizing  travel  costs  and  travel  time.  At  the  present  time  we  are 
developing  a  plan  to  replace  about  5  to  10  Resident  Offices  with  a  work-at- 
home/resident  agent  concept,  which  we  estimate  will  save  between  $200,000 
and  $300,000  per  year  in  rent  annually. 

It  was  suggested  at  the  hearing  that  33  Regional  Offices  was  a 
disproportionately  large  number  as  compared  to  OSHA.  Without  intending  to 
comment  on  the  appropriateness  of  OSHA's  field  office  structure,  we  would  like 
to  clarify  our  understanding  of  it.  While  it  is  true  that  OSHA  has  10  "Regional 
Offices",  each  of  these  oversees  a  substantially  larger  number  of  subordinate 
field  offices.  It  may  well  be  that  those  dispersed  "Regional  Offices",  in  addition  to 
performing  some  program  functions,  provide  much  of  the  managerial  oversight, 
technical  assistance  and  administrative  support  that  we  provide  directly  from 
Headquarters.  We  understand  that  OSHA's  field  structure,  in  addition  to  its  10 
Regional  Offices,  is  comprised  of  67  Area  Offices  and  25  State  Plan  States. 

While  we  believe  our  office  structure  is  efficient  and  appropriate,  we  are 
continuing  to  examine  ways  to  reduce  space  costs  in  a  reasonable  and 
responsible  manner. 

5.  Travel  Costs 

The  NLRB  spent  $3.3  million  on  travel  during  FY  1995,  of  which  80  percent  ($2.7 
million)  was  directly  related  to  case  processing — for  example,  placing  agents  on 
the  site  of  a  labor  dispute;  transporting  Administrative  Law  Judges  (ALJs)  and 
witnesses  to  the  city  where  an  unfair  labor  practice  case  is  to  be  heard;  or 
sending  an  attorney  in  our  Appellate  Court  branch  to  a  Circuit  Court  to  argue  an 
appeal.  The  remaining  $600,000  was  spent  on  employee  training  programs 
pursuant  to  collective-bargaining  agreements,  administrative  and  managerial 
travel  and  computer  network  installation-related  travel.  Of  the  $3.3  million  travel 
funds  spent  in  FY  1995,  1.4%,  was  for  travel  of  Presidential  Appointees.  Travel 
by  the  six  Presidential  Appointees  is  primarily  to  meet  with  staff  of  the  Regional 
Offices  and  to  address  local  labor-management  groups  about  recent 
developments  at  the  Agency. 
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IMPACT  OF  POLITICS  ON  RULING 

Question.  A  study  in  1977  found  that  when  a  majority  of  Board  Members  were 
Democrats,  rulings  favored  unions  12  percent  more  often  than  when  the  majority 
were  Republicans;  and  when  the  majority  were  Republicans  appointed  by  a 
Republican  President,  unions  received  favorable  rulings  20  percent  less  often. 
Doesn't  this  indicate  that  political  bias  plays  too  big  a  role  in  Board  decisions? 
Answer.  The  question  seek  views  regarding  various  substantive  issues  relating 
to  enforcement  of  the  National  Labor  Relations  Act.  As  the  agency  charged  with 
the  administration  of  the  Act,  the  NLRB's  role  is  to  enforce  the  law  as  it  is  written. 
Consequently,  it  has  been  the  practice  of  the  NLRB,  as  an  agency,  to  refrain 
from  official  comment  on  such  matters.  The  response  to  this  question  has  been 
prepared  by  Chairman  Gould  in  his  individual  capacity  and  reflects  his  personal 
views.  It  is  not  intended  to  represent  the  views  of  the  Agency  or  of  other  Agency 
officials  responsible  for  the  administration  of  the  Act. 

I  think  that  political  bias  has  been  an  excessive  factor  in  the  Board's  processes  in 
the  past.  This  is  why  I  have  advanced  proposals  relating  to  the  term  and 
appointment  of  Board  Members  as  well  as  rulemaking  outlined  below. 

ATTACKS  FROM  LEFT  AND  RIGHT 

The  following  questions  seek  views  regarding  various  substantive  issues  relating 
to  enforcement  of  the  National  Labor  Relations  Act.  As  the  agency  charged  with 
the  administration  of  the  Act,  the  NLRB's  role  is  to  enforce  the  law  as  it  is  written. 
Consequently,  it  has  been  the  practice  of  the  NLRB,  as  an  agency,  to  refrain 
from  official  comment  on  such  matters.  The  responses  to  these  questions  have 
been  prepared  by  Chairman  Gould  in  his  individual  capacity  and  reflect  his 
personal  views.  They  are  not  intended  to  represent  the  views  of  the  Agency  or 
of  other  Agency  officials  responsible  for  the  administration  of  the  Act. 

Question.  During  the  Reagan  Administration,  there  was  criticism  of  the  NLRB  for 
being  too  pro-business.  Now,  during  the  Clinton  Administration,  the  NLRB  is 
accused  by  some  as  being  too  pro-labor.  Is  the  NLRB  set  up  in  a  way  which 
lends  itself  to  too  wide  swings  in  policy  as  Administrations  change? 
Answer.  Preliminary,  I  do  not  believe  the  record  shows  that  the  Clinton  Board  is 
pro-labor.  In  this  connection,  I  attach  herewith  my  speech  to  the  National  Labor 
Relations  Board  Region  1  -  U.S.  Department  of  Labor  Conference  co-sponsored 
by  the  Massachusetts,  Boston  and  Federal  Bar  Associations  on  October  19, 
1995  in  Boston,  Massachusetts,  which  sets  forth  in  detail  the  balanced  approach 
employed  by  this  Board  under  my  Chairmanship.  You  will  note  that  the 
decisions  sometimes  favor  labor,  sometimes  management,  and  sometimes 
individual  employees.  All  such  cases  depend  upon  the  facts  and  the  law  as 
reflected  in  the  intentions  of  the  law's  framers.  I  am  also  attaching  herewith  the 
speech  which  I  presented  at  the  Seventeenth  Annual  Seminar  on  Labor- 
Management  Relations  sponsored  by  the  National  Labor  Relations  Board  Region 
25  and  the  Indiana  University  School  of  Law  Indianapolis  on  February  29,  1996, 
which  sets  forth  a  number  of  our  procedural  initiatives  as  well  as  some  of  our 
more  recent  decisions  in  dealing  with  employee  cooperation.  Again,  I  think  that 
you  will  see  that  the  record  will  reflect  a  balanced  approach  which  is  attuned  to 
the  purposes  and  objectives  of  the  National  Labor  Relations  Act  as  written  by 
Congress. 
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SEVENTEENTH  ANNUAL  SEMINAR  ON  LABOR-MANAGEMENT 

RELATIONS 


I  am  honored  to  address  this  Seventeenth  Annual  Labor-Management 
Relations  Seminar,  which  has  a  long  history  of  constructive  contributions  to  labor- 
management  relations  in  the  United  States.  These  kinds  of  forums  involving  labor, 
management,  government  and  academia  brin^  about  better  understanding  by  all 
the  people  whose  expertise  and  good  faith  are  required  to  make  our  unique  system 
of  free  collective  bargaining  work.  It  is  a  pleasure  to  be  here  to  discuss  with  you 
some  of  the  recent  developments  and  issues  of  current  concern  involving  the 
National  Labor  Relations  Board. 

I  am  honored  to  be  introduced  by  Leiand  Cross  who  was  one  of  the  founders 
of  the  seminar.  It  is  the  largest  seminar  of  this  type  of  which  I  am  aware.  I  know 
how  much  hard  work  it  takes  to  put  on  an  event  like  this.  The  members  of  the  local 
labor  bar  who  contribute  their  time  and  expertise  to  the  seminars  are  to  be 
commended  as  well  as  the  University  of  Indiana  Law  School  and  NLRB  Region  25. 

Though  this  Californian  has  only  had  one  previous  visit  to  Indiana,  as  a 
Boston  Celtic  fan  since  the  franchise  was  formed  in  '46,  I  am  sure  that  you  will 
know  that  the  centrality  of  French  Lick  native  Larrv'  Bird's  contribution  to  3  of 
those  16  World  Championships,  makes  me  feel  good,  in  the  words  of  the  jazz  tune, 
to  be  "Back  Home  in  Indiana." 

This  is  also  an  opportunity  to  salute  Congressman  Tim  Roemer  of  the  Third 
District  of  Indiana,  who  has  been  so  helpful  to  me  and  our  Agency  as  a  member  of 
the  House  Committee  on  Economic  and  Educational  Opportunities,  Subcommittee 
on  Oversight  and  Investigations. 

And  I  could  not  come  to  Indiana  without  acknowledging  its  most  loyal 
Hoosier,  my  Chief  Counsel  William  Stewart  —  a  Phi  Beta  Kappa  graduate  of  the 
University  of  Indiana,  class  of  '54  and  an  Order  of  the  Coif  graduate  of  the  Law 
School  in  '59  as  well  —  whose  genuflection  before  the  altar  of  Bobby  Knight  never 
ceases  to  amaze  me!  .\  classmate  and  friend  of  Senator  Birch  Bayh  while  in  Indiana 
Law  School,  Bill  loves  to  joke  that  he  held  the  incumbent  Governor  of  Indiana, 
Evan  Bayh,  on  his  lap  in  those  Bloomington  days! 

And  not  only  is  this  a  chance  to  access  the  direction  of  the  Board  on  the  eve 
of  the  second  anniversary  of  my  confirmation  as  Chairman  by  the  Senate  ~  but  also 
on  a  more  personal  note  on  that  same  day,  March  2,  I  will  be  in  Los  Angeles  to 
attend  the  wedding  of  my  second  oldest  son,  Timothy  Samuel  Gould,  the  first  of  the 
three  Gould  boys  to  exchange  marital  vows.  Thus,  both  professionally  and 
personally,  it  is  a  time  for  celebration  as  well  as  reflection  about  the  past  and 
contemplation  on  the  years  to  come. 

For  the  past  year  the  NLRB  has  been  caught  up  in  the  debate  between  the 
104th  Congress  and  the  Clinton  Administration  over  the  budget  and  the  role  of  the 
Federal  Government  in  our  society.  Our  Agency's  budget  for  fiscal  year  1996  which 
began  last  fall  on  October  I,  five  months  ago,  still  has  not  been  approved  by  the 
Congress.  Since  that  time  both  due  to  lack  of  appropriations  and  the  eastern 
blizzard  of '96,  the  Agency  has  been  shut  down  entirely  on  two  occasions  for  a  total 
of  more  than  three  weeks,  and  we  have  been  funded  by  "continuing  resolutions"  at  a 
level  25  percent  below  fiscal  1995.  Fortunately,  with  furlough  protection  in  the 
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temporary  spending  bills,  we  have  been  able  to  avoid  layofTs.  The  continuing 
resolution  under  which  we  are  operating  expires  March  15. 

The  efTect  of  the  budget  impasse  already  has  impaired  the  NLRE's  ability  to 
carry  out  its  statutory  functions  under  the  National  Labor  Relations  Act.  We  have 
not  filled  vacancies  since  last  year,  reducing  Agency  employment  by  attrition  to 
around  1,950  —  down  from  last  year's  authorized  level  of  2,052.  We  have  sharply 
curtailed  travel  and  have  eliminated  completely  non-case  processing  travel  and  all 
other  discretionary  expenses.  This  has  required  NLRB  field  examiners  to  do  almost 
all  investigations  by  phone  interviews  rather  than  traveling  to  the  site  of  the  alleged 
unfair  labor  practice.  Since  salaries  and  fixed  expenses  total  more  than  90  percent 
of  our  budget,  any  deep  cuts  in  our  budget  would  necessitate  drastic  action, 
including  unpaid  furloughs  and  layofTs,  inflicting  hardship  on  many  Agency 
employees  and  on  the  labor  and  employer  community  that  depends  on  a  timely  and 
effective  response  from  the  Agency. 

Ironically,  of  all  agencies  under  attack  in  the  Congress,  the  NLRB's  mandate 
is  perhaps  the  most  consistent  with  the  goal  of  reducing  and  decentralizing  the  role 
of  the  Federal  Government  in  our  society.  Our  small  Agency  never  grew  into  a  huge 
regulatorj  bureaucracy.  The  genius  of  the  Wagner  Act  was  --  and  is  —  that  it 
minimizes  the  role  of  government  in  fashioning  the  rules  of  the  workplace,  leaving 
their  determination  to  decentralized,  private  processes  including  free  collective 
bargaining  for  those  who  choose  it  in  secret  ballot  elections. 

Moreover,  our  Agency  provides  a  legal  framework  for  a  peaceful  and  orderly 
process  for  resolving  workplace  issues.  As  Senator  Robert  F.  Wagner  put  it  more 
than  60  years  ago,  the  purpose  of  the  NLRB  is  ". . .  to  promote  peace  rather  than 
strife  and  to  appeal  to  the  better  judgment  and  good  intentions  of  industry  and 
labor."' 

As  I  have  said,  March  2  is  the  second  anniversary  of  my  confirmation  by  the 
Senate  as  Chairman  of  the  NLRB.  I  am  pleased  to  report  that  we  have  significantly 
speeded  up  the  Board's  decision-making  processes  and  reduced  the  outstanding  case 
backlog  to  an  historically  low  level.  And,  in  the  first  quarter  of  our  fiscal  year  1996, 
an  appellate  court  enforcement  rate  of  90  percent,  in  whole  or  part,  is  an  indication 
of  the  quality  of  the  Board's  decisions  and  exceeds  the  rate  of  successful  enforcement 
in  at  least  two  decades! 

The  two  years  have  passed  quickly  and  have  been  a  real  learning  experience, 
not  so  much  in  labor  law  —  though  I  am  continuously  dazzled  by  new  doctrines  and 
precedents  which  somehow  escaped  my  scrutiny  in  a  quarter  of  a  century  of 
teaching  and  writing  and  6  years  of  practice  ~  but  in  the  ways  and  politics  of 
Washington.  This  was  not  new  to  me  in  an  intellectual  sense,  but  to  live  it  has  been 
a  unique  experience. 

I  am  pleased  to  have  taken  up  the  challenge  posed  by  President  Bill  Clinton's 
June  28,  1993  nomination  of  me  —  and  the  guiding  legislative  hand  of  Senator 
Edward  Kennedy  of  Massachusetts  in  that  process.  Immediately  after  my 
appointment  was  confirmed  by  the  Senate,  upon  my  recommendation,  the  Board 
appointed  two  private  sector  advisory  panels  composed  of  50  of  America's  most 
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81 


distinguished  labor  lawyers,  25  who  represent  unions  and  25  who  represent 
employers.  The  appointees  came  from  all  geographic  areas  and  industry  sectors, 
including  Leiand  Cross  From  here  in  Indianapolis.  These  distinguished  men  and 
women  agreed  to  serve  without  pay  or  reimbursement  by  the  government  for  their 
expenses  for  attending  meetings  in  Washington  twice  yearly.  The  advisory  panels 
have  proved  to  be  an  invaluable  resource  and  sounding  board  for  the  Board  and  the 
General  Counsel  --  and  they  have  come  to  symbolize  one  of  the  abiding  themes  of 
my  Chairmanship  —  i.e..  an  attempt  to  consult  with  both  labor  and  management  to 
foster  harmony  and,  where  practicable,  cooperation  between  the  parties. 

One  of  the  first  proposals  discussed  with  the  advisory  panels  grew  out  of  my 
research  in  .Japan  back  in  the  1970s.  One  of  the  differences  between  industrial 
relations  in  the  U.S.  and  Japan  which  I  found  to  be  particularly  striking  during  my 
work  there  is  the  greater  use  in  Japan  of  informal  dispute  resolution  processes  and 
the  less  frequent  resort  to  litigation.  So,  when  I  came  to  the  NLRB,  the  first 
innovations  I  proposed  were  designed  to  decrease  the  need  for  time-consuming  and 
costly  litigation  by  instituting  new  procedures  for  the  Board's  Administrative  Law 
Judges. 

The  Agency's  experience  has  been  that  a  high  percentage  of  voluntary 
settlements,  more  than  90  percent,  are  reached  early  in  the  process,  but  once  the 
cases  are  scheduled  for  formal  hearings  before  Administrative  Law  Judges,  the  rate 
of  settlement  historically  has  dropped  off  sharply.  The  time  and  cost  of  ALJ 
hearings  and  appeals  to  the  Board  and  courts  are  high,  so  substantial  savings  result 
from  each  settlement  that  is  reached  short  of  a  hearing.  One  of  my  main  goals  upon 
coming  to  the  NLRB  two  years  ago  was  to  reduce  costly  and  needless  litigation  by 
encouraging  voluntary  compliance  and  informal  mechanisms  for  resolving  disputes 
as  early  as  possible  in  the  procedure.  This  led  me  to  focus  on  the  role  of  the 
Administrative  Law  Judge  in  the  case  resolution  process.  Drawing  on  my  studies  in 
Japan  nearly  20  years  earlier,  I  advanced  several  proposed  changes  designed  to 
increase  the  settlement  rate  at  the  ALJ  step  of  the  procedure. 

My  original  proposal  contained  the  following  elements: 

1)  Authorize  and  encourage  ALJs,  as  is  the  practice  of  the  Labor 
Commissioner  in  Japan,  where  appropriate  in  their  opinion,  to  propose 
recommended  settlements  to  the  parties  prior  to,  during  or  at  the  conclusion  of  the 
hearing  process. 

2)  Authorize  the  appointment  of  "settlement  judges"  in  appropriate  cases  to 
meet  with  the  parties  in  an  effort  to  bring  about  a  settlement  of  the  case  short  of  a 
formal  ALJ  hearing.  If  a  settlement  is  not  reached,  the  case  would  be  heard  by  a 
different  judge  who  would  not  be  privy  to  the  discussions  of  the  parties  with  the 
settlement  judge. 

3)  Authorize  Administrative  Law  Judges,  in  appropriate,  simple  cases  to 
dispense  with  post-hearing  briefs  or  proposed  findings  and  conclusions,  to  hear  oral 
argument  and  to  issue  bench  decisions  either  at  the  conclusion  of  the  hearing  itself 
or  within  72  hours  of  that  time. 

Initial  discussions  of  my  proposals  within  the  Board,  with  the  General 
Counsel's  organization  and  with  the  union  and  management  advisory  panels  at  their 
first  meetings  met  with  skepticism  from  all  sides  and  parties.  Some  feared  that  the 
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prospect  of  the  appointment  or  a  settlement  Judge  would  undermine  efTorts  by  the 
NLRB  Region  to  reach  a  settlement  by  causing  the  parties  to  hold  out  for  a  better 
deal  from  the  settlement  judge.  Tied  to  this  concern  was  an  expressed  anxiety  about 
erosion  of  regional  ofTice  turf. 

Several  of  the  union  advisory  panelists  raised  the  objection  that  the 
settlement  judge  process  would  introduce  delay  into  an  already  too  lengthy 
procedure.  Others  expressed  skepticism  that  the  settlement  efforts  would  bear  fruit 
after  the  "battle  lines"  had  been  drawn  by  the  parties  and  the  Regional  Director. 
Some  Administrative  Law  Judges  felt  that  the  proposal  was  not  consistent  with  their 
judicial  role.  A  Board  member  expressed  concern  that  the  bench  decision  proposal 
would  impair  the  parties'  right  of  due  process.  As  has  been  the  case  with  most  of 
my  initiatives  of  these  past  2  years,  this  was  a  long  distance  run  filled  with 
considerable  loneliness,  to  paraphrase  the  title  of  the  book  by  the  British  writer  Alan 
Sillitoe. 

Despite  the  objections,  the  Board  voted  to  initiate  in  February  1995,  a  one- 
year  trial  project  for  the  Administrative  Law  Judge  proposals,  but  with  a  couple  of 
modifications.  The  settlement  judge  procedure  would  be  invoked  by  the  Chief 
Administrative  Law  Judge  on  his  own  motion  or  on  the  request  of  any  party  or  the 
judge  assigned  to  hear  the  case  —  unless  any  party  objects.  The  proposal  that  ALJs 
be  encouraged  to  formally  propose  settlement  terms  to  the  parties  during  the  course 
of  a  hearing  was  dropped. 

In  adopting  the  new  rules,  the  Board  recognized  that  the  changes  could  give 
rise  to  problems  if  they  were  not  carefully  and  properly  applied.  The  Board  noted 
that  many  cases  are  not  suitable  for  the  expedited  bench  decisions  procedures,  and  if 
inappropriate  cases  are  selected,  they  could  result  in  remands  which  could  delay  the 
flnal  disposition  of  the  cases  rather  than  expedite  them.  However,  a  majority  of  the 
Board  felt  that  if  Administrative  Law  Judges  choose  the  cases  carefully,  the  benefits 
of  expediting  them  would  outweigh  the  potential  problems.  In  order  to  provide 
some  guidance  to  the  judges,  the  Board  suggested  certain  types  of  cases  in  which  it 
may  be  appropriate  to  dispense  with  briefs  and/or  to  issue  bench  decisions,  such  as 
cases  that  turn  on  a  very  straightforward  credibility  issue;  cases  involving  a  well- 
settled  legal  issue  where  there  are  no  disputed  facts;  short-record,  single-issue  cases; 
or  cases  where  a  party  defaults  by  not  appearing  at  the  hearing.  My  own  view  is 
that  cases  which  are  resolved  primarily  on  the  basis  of  credibility  determinations  are 
the  most  suitable  of  all.  Contrarily,  more  complex  cases,  including  cases  with  long 
records,  would  be  inappropriate  candidates  for  bench  decisions  or  dispensing  with 
briefs. 

Before  the  trial  procedures  commenced,  a  two-day  seminar  workshop  on 
settlement  and  mediation  techniques  was  held  in  Washington  for  all  NLRB 
Administrative  Law  Judges,  and  the  new  procedures  were  thoroughly  explained. 
The  seminar  was  led  by  three  experienced  labor  mediators.  The  sessions  helped 
develop  a  positive  attitude  among  the  judges  toward  their  new  role  and  to  equip 
them  to  be  more  effective  when  acting  as  settlement  judges. 

It  was  not  long  after  the  new  rules  were  in  effect  that  it  became  clear  that 
settlement  judges  were  making  a  difference.  In  selecting  cases  or  possible 
assignment  of  settlement  judges  at  his  initiative.  Chief  Judge  David  Davidson 
focused  initially  on  cases  with  trial  estimates  of  10  days  or  more  and  before  long  on 
cases  with  trial  estimates  of  5  days  or  more.  When  these  cases  do  not  settle,  they 
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take  substantial  time  of  trial  counsel,  the  parties,  and  judges.  Because  they  take 
longer  to  try,  longer  to  brief,  longer  to  decide,  and  are  most  likely  to  be  appealed  to 
the  Board  and  the  Courts  of  Appeal,  several  years  or  more  may  elapse  from  the  time 
the  case  is  initiated  until  it  is  fmally  decided. 

Experience  under  the  one-year  trial  project  in  settling  these  cases  was  highly 
favorable.  We  estimate  that  more  than  a  year  of  ALJ  hearing  days  were  saved  as  a 
result  of  settlement  judge  dispositions,  resulting  in  savings  to  the  NLRB  of  more 
than  $100,000  in  out-of-pocket  hearing  expenses  and  travel  costs  alone.  Even  if 
some  of  those  cases  might  have  settled  later  at  the  hearing  sites,  the  early  settlements 
assisted  by  the  settlement  judges  saved  the  government  and  the  private  parties 
much  of  the  cost  of  trial  preparation  that  otherwise  would  have  been  incurred. 

The  total  number  of  settlement  judge  assignments  from  February  1,  1995 
through  this  date  is  66  cases  —  and  41  of  them  have  resulted  in  settlements. 
However,  since  the  continuing  resolution's  imposed  cuts  which  began  on 
October  1,  we  have  not  had  the  money  to  put  settlement  judges  in  the  field.  And 
this  has  deflated  our  ability  to  use  the  process  and,  of  course,  instances  of  actual 
settlement. 

Initially,  most  assignments  of  settlement  judges  have  been  initiated  by  the 
Chief  Judge's  office,  but  the  parties  soon  began  to  request  assignment  of  settlement 
judges,  and  in  every  case  to  date,  absent  objection  by  another  party,  a  settlement 
judge  has  been  assigned  when  requested  by  a  party  to  the  case.  As  an  experiment  in 
one  of  the  Board's  regions,  the  Regional  Director  selects  a  group  of  cases  each 
month  and  requests  assignment  of  a  settlement  judge  to  spend  one  or  two  days  in 
the  region  in  consecutive  face-to-face  conferences  for  all  of  the  cases  in  the  group. 
This  approach  seems  to  be  working  very  well,  with  some  cases  settling  even  before 
the  settlement  judge  arrives,  and  many  others  settling  at  or  after  the  settlement 
conferences. 

The  rule  changes  involving  oral  arguments  and  bench  decisions  were 
designed  to  help  judges  decide  cases  more  quickly.  They  give  judges  the  discretion 
to  dispense  with  post-hearing  briefs  or  proposed  findings  and  conclusions,  to  hear 
oral  argument,  and  to  issue  bench  decisions.  The  judge  may  dispense  with  briefs 
and  still  issue  a  written  decision,  but  if  the  judge  wishes  to  issue  a  bench  decision, 
with  or  without  a  written  supplement,  he  will  also  dispense  with  written  post- 
hearing  briefs. 

The  rule  requires  a  judge  to  notify  the  parties  at  the  opening  of  a  hearing  or 
as  soon  thereafter  as  practicable  that  he  or  she  may  wish  to  hear  oral  argument  in 
lieu  of  briefs.  Thus  far,  the  impact  of  these  procedures  has  not  been  as  great  as  with 
settlement  judges.  Only  about  two  percent  of  ALJ  decisions  have  been  bench 
decisions  —  14  bench  decisions  have  been  delivered  since  February  1,  1995. 

But  it  is  my  judgment  the  we  can  and  will  see  more  use  of  this  procedure. 
Notwithstanding  the  understandable  intuition  of  many  of  my  brethren  at  the  bar,  a 
substantial  number  of  our  cases  do  not  require  briefs,  let  alone  voluminous  briefs  by 
learned  counsel,  filled  with  case  citations!  Quite  frequently  they  require 
deliberation  rooted  in  old-fashioned  common  sense  which  often  is  difficult  to  apply 
~  but  which  can  and  should  be  applied  expeditiously. 


5H 


84 


Our  experience  under  the  trial  project  was  reviewed  with  the  union  and 
management  advisory  panels  last  November  and  their  impressions  from  experience 
under  the  trial  of  the  new  procedures  was  discussed.  What  a  difference  a  year 
made!  The  comments  from  both  union  and  management  panels  was  almost 
universally  favorable.  The  Board's  proposal  to  make  the  new  ALJ  procedures  was 
posted  for  public  comment  in  December,  and  in  February  the  Board  voted  to  make 
the  new  procedures  permanent  effective  tomorrow,  March  1, 1996. 

In  addition  to  our  approach  on  settlement  judges  ~  which,  again,  is  designed 
to  substitute  mediation  and  the  peaceful  resolution  of  disputes  for  litigation,  through 
the  case  adjudication  process  --  the  Board  has  employed  a  similar  approach  to  our 
interpretation  of  Section  8(a)(2)  of  the  Act  as  it  relates  to  employee  committees  or 
councils,  whether  created  by  an  employer  or  not.  As  you  know,  this  is  the  subject  of 
the  TEAM  Act  which  was  passed  by  the  House  of  Representatives  in  September 
1995,  and  is  now  pending  before  the  Senate. 

That  bill  would  make  inoperative  Section  8(a)(2)'s  strictures  against 
employer  dominated  or  assisted  labor  organizations  to  most  situations  where  a 
"sham"  union  necessitates  the  intervention  of  law.  My  sense  is  that  the  TEAM  Act 
is  an  inappropriate  response  to  whatever  problems  exist  under  Section  8(a)(2)  and 
that  it  would  promote  the  rise  of  sham  or  dependent  labor  organizations,  a  result 
most  undesirable  under  a  statutory  policy  which  promotes  autonomy  and  self- 
determination.  And,  most  important,  the  Board  since  last  summer,  has  attempted 
to  afrirmativelv  promote  legitimate  employee  cooperation  programs  under  the 
statute  as  written. 

As  you  know,  there  are  two  parts  of  the  legal  problem  under  the  NLRA.   In 
order  for  a  company  union  problem  to  arise  under  Section  8(a)(2)  an  employee 
organization  must  be  the  found  to  be  a  "labor  organization"  within  the  meaning  of 
the  Act.   In  this  regard,  the  Supreme  Court  in  NLRB  v.  Cabot  Carbon  Co.^ 
established  an  extremely  broad  defmition  for  labor  organization  almost  40  years  ago 
—  it  covers  far  more  entities  than  unions  which  we  typically  think  of  as  labor 
organizations  --  and.  thus,  has  made  many  such  employee  mechanisms  fit  the 
statutory  defmition. 

This  is  an  important  part  of  the  problem  because  an  organization  can  be  only 
"unlawfully"  assisted  or  dominated  under  Section  8(a)(2)  if  it  meets  the  labor 
organization  test.  Last  summer  I  addressed  both  issues  in  my  separate  concurring 
opinion  in  Keeler  Brass  Co."*  Though  I  found  that  the  Grievance  Committee  in  that 
case  was  a  labor  organization  within  the  meaning  of  the  Act,  I  explicitly  stated  that  I 
would  not  fmd  other  employee  groups  to  fall  within  the  defmition.  I  stated  that  I 
agreed  with  the  Board  decisions  of  the  1970s  which  had  held  employee  participation 
groups  not  to  be  labor  organizations.^  In  those  cases  the  Board  held  that  employee 
groups  which  rendered  fmal  decisions  and  did  not  interact  with  management 
performed  "purely  adjudicatory  functions"  which  had  been  delegated  to  it  by 
employers  and  thus  did  not  "deal  with"  the  employer  within  the  meaning  of  Section 
2(5)  of  the  Act  which  defmes  a  labor  organization.  I  stated  that  I  fully  agreed  with 
the  Board's  decision  and  rationale  in  those  cases  and  that  they  are 


^  360  U.S.  230(1959). 

^  317  NLRB  1110(1995). 

■*  The  cases  of  which  I  expressed  approval  are  John  Ascuaea's  Nugget.  230 

NLRB  275  (1977)  and  Mercv-Memorial  Hospital.  231  NLRB  1 108  (1977). 
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". .  .  consistent  with  the  movement  toward  cooperation  and  democracy  in  the 
workplace  which  I  have  long  supported."  I  further  stated: 

This  movement  is  a  major  advance  in  labor  relations  because,  in  its 
best  Torm,  it  attempts  nothing  less  than  to  transform  the  relationship 
between  employer  and  employees  from  one  of  adversaries  locked  in 
unalterable  opposition  to  one  of  partners  with  different  but  mutual 
interests  who  can  cooperate  with  one  another.  Such  a  transformation 
is  necessary  for  the  achievement  of  true  democracy  in  the  workplace. 
However,  it  does  pose  a  potential  conflict  with  the  National  Labor 
Relations  Act,  enacted  in  1935  at  a  time  when  the  adversarial  struggle 
between  management  and  labor  was  at  its  height. 

In  Keeler  Brass  I  concluded  that  the  Committee,  since  it  did  not  have  the 
authority  to  adjudicate,  was  not  covered  by  the  precedent  which  I  embraced  in  that 
opinion.  Since  it  made  recommendations  about  grievances  and  employment 
conditions  --  recommendations  about  which  the  Committee  was  not  the  final 
arbiter  --  it  was  a  labor  organization  within  the  meaning  of  the  Act.  Accordingly.  I 
then  considered  the  question  of  whether  the  employer  had  unlawfully  dominated  or 
interfered  with  the  labor  organization  in  question. 

In  considering  this  issue  I  stated  my  approval  of  the  Court  of  Appeals  for  the 
Seventh  Circuit's  approach  to  this  issue  in  the  landmark  Chicago  Rawhide 
decision. '^  The  court  established  in  that  case,  as  I  noted  in  my  concurring  opinion,  a 
demarcation  line  between  support  and  cooperation.  As  I  said: 

The  court  defined  support  as  the  presence  of 'at  least  some  degree  of 
control  or  influence,'  no  matter  how  innocent.  Cooperation,  on  the 
other  hand,  was  defined  as  assisting  the  employees  or  their  bargaining 
representatives  in  carrying  out  their  'independent  intentions.'   The 
court  went  on  to  find  that  assistance  or  cooperation  may  be  a  means 
of  domination,  but  that  the  Board  must  prove  that  the  assistance 
actually  produces  employer  control  over  the  organization  before  a 
violation  of  Section  8(a)(2)  can  be  established.  Mere  potential  for 
control  is  not  sufficient;  there  must  be  actual  control  or  domination. 
The  court  set  forth  the  following  test:   'The  test  of  whether  an 
employee  organization  is  employer  controlled  is  not  an  objective  one 
but  rather  subjective  from  the  standpoint  of  the  employees.' 
(Footnotes  omitted. f 

I  said  in  Keeler  Brass  —  and  say  here  again  today  —  that  I  approve  of  the 
Seventh  Circuit's  statement  holding  promoting  good  and  cooperative  relationships. 
I  also  agree  that  the  subjective  views  of  the  employees  must  be  taken  into  account  as 
the  Seventh  Circuit  said  in  both  Chicago  Rawhide  and  Electromation^  --  but  that  to 
rely  completely  upon  employee  satisfaction  would  undermine  extant  Supreme  Court 
precedent.' 


*  317  NLRB  1110  at  1117. 

'  221  F.2d  165  (7th  Cir.  1955). 

'  317  NLRB  1110  at  1117. 

'  Electromation.  Inc.  v.  NLRB.  35  F.3d  1 148  (7th  Cir.  1994)  enfg.  309  NLRB 

990(1992). 

'  NLRB  V.  Newport  News  Shipbuilding  &  Dry  Dock  Co..  308  U.S.  241,  249 

(1939). 
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Although  the  employee  cooperative  program  in  Chicago  Rawhide  originated 
with  the  employees,  I  said  in  Keeler  Brass  that  an  employee  group  does  not  have  to 
originate  with  employees  but  can  be  promoted  or  suggested  by  the  employer  and  not 
run  afoul  of  the  prohibitions  against  assistance  and  domination.  As  I  said: 

I  do  not  think  these  efforts  are  unlawful  simply  because  the  employer 
initiated  them.  The  focus  should,  instead,  be  on  whether  the 
organization  allows  for  independent  employee  action  and  choice.   If, 
for  example,  the  employer  did  nothing  more  than  tell  employees  that  it 
wanted  their  participation  in  decisions  concerning  working  conditions 
and  suggested  that  they  set  up  a  committee  for  such  participation,  I 
would  find  no  domination  provided  employees  controlled  the 
structure  and  function  of  the  committee  and  their  participation  was 
voluntar)'. 

Thus,  I  noted  in  Keeler  Brass  that  the  factors  in  favor  of  dismissal  were  that 
the  employer  did  not  create  the  committee  in  response  to  a  union  organizational 
campaign,  that  the  committee  was  voluntary  and  employees  were  the  voting 
members  of  the  committee  and  all  of  them  were  elected  by  employees.  Accordingly, 
I  was  of  the  view  that  there  was  some  measure  of  free  choice  and  "scope  for 
independence."  On  the  other  hand,  the  fact  that  the  employer  set  time  limits  for 
terms  for  membership,  established  eligibility  rules  and  election  procedures  and 
conducted  the  election,  announced  the  results  of  the  election,  dictated  the  number  of 
employees  who  could  serve  on  the  committee,  established  meeting  days  and  allowed 
special  meetings  to  be  held  only  with  management  approval  argued  in  favor  of 
unlawful  domination.  As  I  said: 

These  elements  of  control  indicates  that  the  committee  is  not  capable 
of  action  independent  of  the  employer.  Perhaps  the  most  telling 
aspect  of  dependency  is  that  the  committee  cannot  even  make  a 
decision  about  when  it  will  meet  without  prior  approval  from  the 
employer." 

I  am  of  the  view  that  the  Board  in  these  past  two  years  moved  closer  to  the 
support  for  employee  cooperative  programs,  which  I  expressed  last  summer,  in  a 
series  of  decisions  issued  on  December  18,  1995.  For  instance,  in  Stoodv  Company'^ 
a  unanimous  Board  said:  "We  support  an  interpretation  of  the  Act  which  would 
not  discourage  such  [employee  participation]  programs."  In  this  case  the  employer 
created  a  committee,  the  Handbook  Committee,  to  gather  information  about 
sections  in  the  handbook  which  were  inconsistent  with  the  current  practice,  that 
were  obsolete  or  that  were  misunderstood  by  employees.  The  committee  was  not 
established  to  discuss  wages,  benefits  or  working  conditions.  But  during  the  only 
meeting  of  the  committee,  which  lasted  one  hour,  employees  raised  questions 
concerning  vacation  time  and  the  employer's  representative  participated  in  these 
discussions.  Subsequently,  the  company  stated  again  that  the  committee  was  not 
designed  to  discuss  such  subjects. 


317  NLRB  1110  at  1119. 
"  Id,  at  1119. 

"  320  NLRB  No.  1  (December  18,  1995).  Besides  myself.  Members  Cohen  and 

Truesdale  were  on  the  panel. 
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The  Board  in  Stoodv  Company  rejected  the  view  that  the  employee  group  in 
question  was  a  labor  organization  within  the  meaning  of  the  Act.  Thus,  the 
prohibitions  regarding  unlawful  assistance  and  domination  were  inapplicable.   In  an 
important  passage  which  ought  to  get  the  attention  of  the  Senate  when  it  considers 
the  TEAM  Act  in  the  coming  months,  the  Board  said  the  following; 

Drawing  the  line  between  a  lawful  employee  participation  program 
and  a  statutory  labor  organization  may  not  be  a  simple  matter 
because  it  may  be  difficult  to  separate  such  issues  as  operations  and 
efficiency  from  those  concerning  the  subjects  listed  in  the  statutory 
definition  of  labor  organization.  If  parties  are  burdened  with  the 
prospect  that  any  deviation,  however  temporary,  isolated,  or 
unintended,  from  the  discussion  of  a  certain  subject,  will  change  a 
lawful  employee  participation  committee  into  an  unlawfully 
dominated  labor  organization,  they  may  reasonably  be  reluctant  to 
engage  in  employee  participation  programs.   (Footnote  omitted.) 

The  Board  then  noted  that  employees  had  initiated  the  discussion  of  working 
conditions  which  would  have  argued  for  a  labor  organization  finding  and  said  the 
following: 

What  happened  here  appears  to  us  to  be  the  kind  of  situation  that  is 
likely  to  occur  when  an  employer  is  attempting  something  new  and  its 
supervisors  have  little  or  no  experience  with  participation  efforts. 
Absent  evidence  of  a  pattern  or  practice,  or  of  a  design  to  interfere 
with  the  organizing  efforts  of  an  independent  labor  organization,  we 
do  not  think  such  conduct  violates  the  Act."  [Footnote  omitted.]  ''' 

The  labor  organization  aspect  of  this  issue  was  also  presented  in  Webcor 
Packaging.  Inc."  where  a  plant  council  was  designed  to  offer  recommendations  to 
management  about  proposed  changes  in  working  conditions,  such  as  wages,  and 
management  would  consider  whether  to  accept  or  reject  these  recommendations. 
The  Board  found  that  the  council  existed  to  deal  with  a  variety  of  grievances 
involving  employment  conditions  including  issuing  employee  vacation  paychecks, 
payment  for  safety  shoes.  Unlike  the  cases  which  the  Board  had  decided  in  the  '70s 
in  which  I  found  to  be  appropriate  decisions  in  Keeler  Brass,  the  council  had  no 
authority  to  make  decisions  on  its  own.  All  that  was  involved  was  an  obligation  on 
the  part  of  management  to  take  the  matter  under  advisement  and  consider  the 
employee  proposal  very  seriously.  Said  the  Board: 

We  accordingly  conclude  that  the  record  evidence  establishes  that  the 
Plant  Council  existed  for  the  purpose,  at  least  in  part,  of  following  a 
pattern  or  practice  of  making  proposals  to  management  which  would 
be  considered  and  accepted  or  rejected,  and  that  such  a  pattern  in 
fact  occurred.'* 


320  NLRB  No.  1  at  3. 
'*  Id,  at  4. 

"  319  NLRB  No.  142  (December  18,  1995).  Members  Browning  and  Truesdale 

were  on  this  panel,  along  with  myself. 
'*  Id.  at  2. 
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Accordingly,  the  Board  found  that  the  council  was  a  labor  organization  which  was 
"dealing  with"  management.  Since  the  record  established  that  the  council  was  a 
creation  oT  management  and  that  its  structure  and  function  were  essentially 
determined  by  it,  unlawful  domination  under  Section  8(a)(2)  was  found  to  exist. 

Similarly,  in  Dillon  Stores'^  the  Board  found  that  most  if  not  all  of  the 
proposals  and  grievances  put  forward  by  an  Associates  Committee  concerning  such 
terms  and  conditions  of  employment  as  rotation  of  shifts,  premium  pay,  and  dirty 
break  rooms.  In  light  of  an  Administrative  Law  Judge  flnding  that  the  committee 
determined  which  employees  would  serve  as  representatives,  the  term  of  office,  the 
election  dates  and  times,  the  employer  provided  provision  for  notices,  ballots,  ballot 
boxes  and  tally  facilities,  as  well  as  election  procedure  and  payment  for  employee 
representatives  for  their  time  spent  at  meetings,  I  concluded  that  the  committee 
". . .  freedom  of  choice  and  independence  of  action  open  to  employees  is  too  strictly 
confined  within  parameters  of  Respondent's  making  for  the  committee  to  be  a 
genuine  expression  of  democracy  in  the  workplace." 

In  a  fourth  decision,  Vons  Grocery  Co.,"  the  question  was  whether  an 
employee  participation  group  interfered  with  the  union's  role  as  exclusive 
bargaining  representative.  In  this  case,  the  employer  created  an  entity  known  as  the 
Quality  Circle  Group  (QCG).  The  group  dealt  with  dress  code  matters  and  an 
accident  point  system  for  truck  drivers,  reaching  agreement  on  the  former  matter. 
We  concluded  that  there  was  no  pattern  of  practice  of  making  proposals  to 
management  and  that  the  proposals  on  a  dress  code  and  accident  point  policy  were 
". . .  an  isolated  incident  in  the  long  life  of  the  QCG."  And  we  noted  that  even  in 
that  situation,  the  union  was  informed  of  proposals  and  brought  into  consultation 
before  any  decision  was  made.  When  the  union  complained  about  the  role  of  QCG 
representatives,  the  employer  immediately  changed  the  format  so  as  to  include  a 
union  steward  at  each  meeting.  The  Board  concluded,  in  a  vein  similar  to  Stoodv. 
that  one  incident  did  not  make  a  pattern  of  practice  of  dealing  with  the  employer 
within  the  meaning  of  Section  2(5).  We  thus  dealt  with  this  matter  in  a  manner 
similar  to  our  conclusion  in  Stoodv.  We  said: 

In  sum,  we  do  not  believe  that  this  one  incident  [the  dress  code  and 
accident  policy)  should  transform  a  lawful  employee  participation 
group  into  a  statutory  labor  organization.  We  do  not  believe  that 
what  happened  here  poses  the  dangers  of  employer  domination  of 
labor  organizations  that  Section  8(a)(2)  was  designed  to  prevent." 

These  four  December  18  decisions  are  all  compatible  with  the  strong  support 
for  employee  cooperation  that  I  articulated  in  my  July  14,  1995  concurring  opinion 
in  Keeler  Brass.  Acceptance  of  this  approach  makes  it  clear  that  the  TEAM  Act,  as 
presently  drafted,  is  unnecessary. 

Nonetheless,  as  I  wrote  3  years  ago  in  Agenda  for  Reform^''  a  revision  of 
Section  8(a)(2)  is  desirable.  The  difficulties  involved  in  determining  what 


"  319  NLRB  No.  149  (December  18,  1995).  Again,  the  panel  consisted  of 

Members  Browning,  Truesdale  and  myself. 

"  320  NLRB  No.  5  (December  18,  1995).  Members  Cohen  and  Truesdale  were 

on  this  panel  with  myself. 

"  Id,  at  2. 

*°  W.  B.  Gould  IV,  Agenda  for  Reform:  The  Future  of  Employment 

Relationships  and  the  Layv,  pp.  136-147  (MIT  Press)  1993. 
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constitutes  a  labor  organization,  under  the  Act  as  written,  subjects  employees  and 
employers  to  unnecessary  and  wasterul  litigation  and  mandates  lay  people  to  employ 
counsel,  when  they  are  only  attempting  to  promote  dialogue  and  enhance 
participation  and  cooperation. 

The  law's  insistence  upon  a  demarcation  line  --  a  line  admittedly  made  less 
rigid  by  the  common  sense  approach  that  we  undertook  in  both  Stoody  and  Vons 
Grocery  —  between  management  concerns  like  efficiency  on  the  one  hand,  and 
employment  conditions  on  the  other,  simply  does  not  make  sense.  The  line  is 
synthetic  and  inconsistent  with  contemporary  realities  of  the  workplace  where  it  is 
impossible  to  distinguish  between  the  pace  of  the  work  or  production  standards  and 
quality  considerations  for  which  all  employees  can  and  should  have  responsibility. 

Accordingly,  Congress  and  the  President  should  amend  Section  S(a)(2)  so  as 
to  allow  all  employee  committees  and  councils  and  quality  work  circles  to  function, 
addressing  any  and  all  subjects  outside  any  cloud  of  illegality  —  and  to  allow 
employers  to  devise  proposals  and  assist  such  mechanisms  free  from  liability  so  long 
as  employee  autonomy  is  protected  and  respected.  In  connection  with  such 
employee  groups,  the  Act's  prohibition  against  assistance  should  be  eliminated 
altogether.   In  this  way,  employee  participation  and  involvement  would  be 
promoted,  sham  unions  discouraged,  and  wasteful,  sometimes  acrimonious  litigation 
about  what  constitutes  a  labor  organization  eliminated.   But  this  is  hardly  the 
answer  to  what  ails  Section  8(a)(2)  set  forth  in  the  TEAM  Act. 

This  was  the  objective  of  Congressman  Thomas  Sawyer's  bill  which  he 
proposed  last  fall  as  a  substitute  for  the  TEAM  Act.  It  was  designed  to  encourage 
productivity  and  quality  teams  without  opening  the  door  to  sham  unions  ~  which  I 
believe  is  a  constructive  approach. 

We  must  move  beyond  the  "them  and  us"  mentality  of  an  advenarial  model 
which  excludes  cooperation  between  employees  and  management.  Employees 
should  be  able  to  collaborate  with  management  in  establishing  such  teams,  setting 
the  agenda  for  meetings,  determining  voting  procedures  for  election  of 
representatives  and  on  debated  issues. 


Only  a  month  ago,  in  his  State  of  the  Union  Message,  President  Bill  Clinton 


said: 


When  companies  and  workers  work  as  a  team,  they  do  better.  And 
so  does  America. 

The  President's  road  is  the  road  of  dialogue,  cooperation  and  settlement 
processes  rather  than  litigation.  That  is  the  road  taken  by  our  small  and 
independent  administrative  Agency  through  our  new  ALJ  rules,  my  concurring 
opinion  in  Keeler  Brass  and  our  December  18  rulings. 

Thus,  through  both  adjudication  and  rulemaking,  the  Board  has  taken 
practical  steps,  consistent  with  the  purposes  and  objectives  of  the  Act  as  written,  to 
reduce  costs  and  delays,  avoid  unnecessary  litigation  through  these  and  other  steps 
which  are  beyond  the  scope  of  this  speech. 

Thank  your  for  your  attention.   I  hope  that  the  distinguished  tradition  of 
these  seminars  continues  long  into  the  future. 
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Question.  Does  the  law  allow  too  much  discretion  to  Board  Members? 
Answer.  One  can  never  eliminate  policy  considerations  in  the  decision-making 
process.  See,  e.g.,  B.  N.  Cardozo,  The  Nature  of  the  Judicial  Process  (Yale 
University  Press)  1921.  I  am  of  the  view  that  the  law  does  not  "allow  too  much 
discretion  to  Board  members."  Whenever  any  law,  such  as  the  National  Labor 
Relations  Act,  attempts  to  address  broad  policy  issues,  inevitably  it  is  impossible 
for  the  Congress  to  answer  all  of  them. 

Congress,  in  enacting  the  statute,  made  a  deliberate  judgment  that  the  Board, 
through  interpretation  of  the  Act,  would  make  labor  policy.  Other  countries  in 
Europe  and  even  Japan  have  chosen  to  regulate  at  the  national  level  the 
substance  and  terms  of  the  actual  agreement  between  the  parties  to  a  greater 
extent  than  the  policy  which  exists  in  the  United  States.  The  United  States  has 
chosen  to  allow  the  parties  to  address  this  through  their  own  autonomous 
collective  bargaining  procedures  or,  where  a  union  or  some  other  form  of 
representation  does  not  exist,  to  leave  this  to  employer  discretion  except  as 
limited  by  statutory  or  common  law. 

Question.  Do  you  have  any  recommendations  for  reforming  the  National  Labor 
Relations  Board? 

Answer.  I  think  that  some  of  rules  relating  to  the  appointment  process, 
specifically  the  term  of  office  and  the  opportunity  for  re-appointment,  need  to  be 
changed  so  as  to  limit  the  policy  swings  that  take  place  in  each  Administration. 
As  I  have  said  (  See,  e.g.,  my  speeches  of  May  14,  1995  before  Ohio  State 
University  College  of  Law;  May  21,  1995  to  the  D.C.  Law  School;  October  5, 
1995  in  honor_of  NLRB  60th  Anniversary  and  November  3,  1995  to  Rutgers 
University),  Board  members  should  be  appointed  for  one  term  ~  perhaps  a 
longer  term  than  that  which  presently  exists,  e.g.,  seven  or  eight  years  ~  so  that 
the  public  can  gain  from  the  experience  of  the  Board  member  obtained  over  a 
substantial  period  of  time,  and,  at  the  same  time,  the  member  is  deprived  of  an 
opportunity  for  re-appointment  and  is  not  concerned  about  such  considerations 
in  the  decision  or  rulemaking  process. 

Another  initiative,  which  does  not  require  Congressional  legislation,  is  for  the 
Board  to  engage  in  more  frequent  rulemaking.  Illustrative  of  this  is  the  approach 
that  we  employed  in  connection  with  representation  petitions  in  acute  healthcare 
and  are  now  using  involving  disputes  in  representation  campaigns  involving 
appropriate  units  in  single  versus  multiple  locations.  When  the  Board  engages  in 
rulemaking  it  becomes  considerably  more  difficult,  if  not  virtually  impossible,  for  a 
new  Board  to  reverse  precedent  which  previously  exists.  This  is  attnbutable  to 
the  fact  that  rulemaking  involves  reliance  upon  public  commentary  which  is 
difficult  to  contradict  to  effectuate  a  change  in  the  future. 

SAVING  TAXPAYER  DOLLARS 

Question.  You  have  taken  a  number  of  steps  to  make  your  agency  more 
efficient,  having  30  percent  less  staff  today  than  in  1981.  Yet  your  budget  of 
$176  million  is  50  percent  higher  than  in  1981.  What  further  measures  can  be 
taken  to  reduce  costs  and  save  taxpayer  dollars? 

Answer.  Please  see  our  response  to  the  request  for  a  strategic  plan  to  either  re- 
engineer  and/or  downsize  the  Agency.  Adjusting  for  increases  in  the  Consumer 
Price  Index,  the  budget  is  1 5  percent  lower  than  in  1 981 . 
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Question.  Should  the  law  be  changed  to  require  the  parties  to  pay  the  cost  of 
processing  an  unfair  labor  practice  charge? 

Answer.  The  question  seeks  views  as  to  an  issue  of  legislative  policy  As  the 
agency  charged  with  the  administration  of  the  National  Labor  Relations  Act,  the 
Agency's  role  is  to  enforce  the  law  as  it  is  written.  Therefore,  it  has  been  Agency 
practice  to  refrain  from  official  comment  on  issues  regarding  pending  or 
proposed  substantive  legislative  changes  to  the  Act.  What  follows  are  concerns 
that  have  been  raised  about  this  issue.  Requiring  parties  to  pay  the  cost  of 
processing  an  unfair  labor  practice  charge  could  have  the  positive  effect  of 
discouraging  some  nonmeritorious  charges.  On  the  other  hand,  it  could  have  the 
negative  effect  of  discouraging  some  meritorious  charges.  Because  meritorious 
charges  are  more  costly  to  process  (since  it  is  those  charges  that  can  result  in 
litigation  unless  settled),  it  is  possible  that  such  a  requirement  could  have  a 
greater  inhibiting  effect  on  meritorious  charges. 

Question.  Should  there  be  a  fee  imposed  for  filing  a  charge  with  the  NLRB? 
Answer.  The  question  seeks  views  as  to  an  issue  of  legislative  policy.  As  the 
agency  charged  with  the  administration  of  the  National  Labor  Relations  Act,  the 
Agency's  role  is  to  enforce  the  law  as  it  is  written.  Therefore,  it  has  been  Agency 
practice  to  refrain  from  official  comment  on  issues  regarding  pending  or 
proposed  substantive  legislative  changes  to  the  Act.  What  follows  are  concerns 
that  have  been  raised  about  this  issue.  Requiring  parties  to  pay  for  filing  a 
charge  could  have  the  positive  effect  of  discouraging  some  nonmeritorious 
charges.  On  the  other  hand,  it  could  have  the  negative  effect  of  discouraging 
some  meritorious  charges. 

CUTTING  COSTS 

Question.  Mr  Gould,  you  have  expressed  an  interest  in  examining  all  possible 

measures  to  reduce  costs  without  compromising  the  mission  of  the  NLRB.  What 

specific  initiatives  have  you  undertaken  to  cut  costs,  and  what  are  the  results  to 

date'? 

Answer.  Please  see  our  response  to  the  request  for  a  strategic  plan  to  either 

reengineer  and/or  downsize  the  Agency. 

Question.  Have  you  been  able  to  increase  the  percentage  of  cases  settled 
informally,  thereby  avoiding  the  costs  of  formal  administrative  law  judge  hearings 
and  appeals? 

Answer.  The  settlement  rate  achieved  in  FY  1995  increased  by  one-tenth  of  one 
percent  from  the  previous  year  -  from  92.3  to  92.4  percent.  During  that  period, 
the  aggregate  number  of  settlements  increased  from  9,427  to  9,741 . 

Question.  What  success  have  you  had  in  avoiding  the  cost  of  separate 
litigations  over  virtually  identical  union  certification  election  procedures  for 
various  units  or  plants  of  multi  plant  employers? 

Answer.  The  Agency  is  required  by  statute  to  conduct  a  hearing  (absent 
agreement)  on  any  representation  petition  filed  by  a  party  (Angelica  Healthcare 
Services  Group.  315  NLRB  1320).  We  recognize  that  these  hearings  can  be 
lengthy  and  costly  proceedings  and  are  exploring  a  variety  of  ways  to  handle 
them  more  efficiently.  For  example,  the  Board  is  reviewing  all  of  its 
representation  case  procedure  rules  to  find  appropriate  ways  of  streamlining  and 
simplifying  hearings.  We  have  discussed  with  labor  and  management  advisory 
panels  the  feasibility  of  stipulating  records  from  one  proceeding  into  the  record  of 
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subsequent  ones  dealing  with  identical  parties  and/or  issues.  One  argument  that 
commenters  have  advanced  in  support  of  the  "single  facility  rule"  is  that  a  clear 
rule  delineating  factors  favoring  single  vs.  multi-plant  units  would  inhibit  some 
litigation  about  such  issues. 

Question.  What  would  be  the  impact  of  allowing  employees  or  employers  the 
option  of  by-passing  the  NLRB  altogether,  by  going  directly  to  the  courts? 
Answer.  As  set  forth  in  the  Agency's  most  recent  Annual  Report,  employees  and 
employers  filed  34,782  unfair  labor  practice  charges  with  the  Board's  33 
Regional  Offices  in  FY  1994.  NLRB  Fifty-Ninth  Annual  Report  F.Y.  1994  1 
(G.P.O.  1995).  If  those  unfair  labor  practice  cases  could  be  brought  directly  to 
court  at  the  option  of  private  parties,  the  work  of  the  nation's  82  federal  district 
courts,  already  heavy-some  236,000  civil  cases  were  commenced  in  1994- 
would  be  increased  by  approximately  fifteen  percent.  In  addition,  the  work  of 
encouraging  settlements,  now  done  by  the  Board's  regional  offices,  would  be 
cast  upon  the  courts.  Further,  the  public  would  be  denied  the  benefits  of  the 
present  system,  which  grants  the  Board's  General  Counsel  unreviewable 
discretion  to  refuse  to  issue  an  unfair  labor  practice  complaint  and  assures 
employers  and  employees  that,  if  complaints  are  issued,  the  prosecutorial 
decision  is  made  by  public  officials  subject  to  unified  control  and  nationwide 
standards. 

The  benefits  of  the  present  system  are  real  and  would  not  be  retained  if  access 
to  the  courts  by  private  individuals  were  expanded.  Our  most  recent  annual 
report  shows  that  sixty-five  percent  of  the  unfair  labor  practice  charges  filed  with 
our  regional  offices  are  dismissed  or  withdrawn  upon  initial  investigation. 
Furthermore,  of  the  charges  found  meritorious,  approximately  90%  are  settled  by 
the  regional  offices.  Ninety  percent  of  the  unfair  labor  practice  charges  filed  are 
finally  disposed  of  within  a  median  of  56  days.  In  our  litigious  society,  the 
Board's  ability  to  bring  so  many  controversies  to  a  conclusion  in  a  relatively  brief 
period  is  certainly  desirable,  and.  in  our  judgment,  significantly  contributes  to  the 
maintenance  of  industrial  peace. 

That  has  long  been  the  judgment  of  others  as  well.  The  ability  of  the  Board's 
regional  offices  to  promptly-and  finally-resolve  90  percent  of  the  unfair  labor 
practice  cases  in  a  median  time  of  less  than  two  months  was  described  by 
Senator  Hatch  and  others  as  "the  real  effectuation"  of  the  National  Labor 
Relations  Act.  S.  Rep.  No.  95-628,  95th  Cong.,  2d  Sess.  62  (1978).  Former 
Board  Chairman  Edward  B.  Miller  reached  a  similar  conclusion  in  his  1977 
Wharton  School  monograph  on  the  NLRB.  Describing  the  NLRB  as  "a  shining 
example  of  effective  administration  through  settlement,"  Mr.  Miller  praised  the 
"time,  effort,  and  patience"  our  regional  offices  devote  to  settling  meritorious 
cases  promptly,  thereby  saving  expense  to  respondents,  to  charging  parties,  and 
to  the  taxpayer.  He  also  praised  the  regional  offices  for  promptly  screening  out 
nonmeritorious  cases,  thereby  saving  "innocent  respondents  huge  amounts  of 
money  by  shutting  off  worthless  litigation  at  the  very  outset."  And  he  praised  our 
field  offices  willingness  "to  take  the  time  patiently  to  investigate  and  discuss 
[unfair  labor  practice]  charges  with  disgruntled  employees,"  an  activity  that  he 
thought  "may  diffuse  thousands  of  potentially  serious  labor  disputes  each  year." 
Edward  B.  Miller,  An  Administrative  Appraisal  of  the  NLRB  15-17  (Wharton 
School,  Industrial  Research  Unit,  1977).  The  courts  are  not  in  a  position  to 
perform  a  similar  function,  and  the  General  Counsel's  ability  to  continue  to 
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perform  it  would  be  imperiled  if  there  were  further  expansion  of  the  right  of 
private  parties  to  bring  employment  disputes  directly  to  the  courts. 

STREAMLINING 

Question.  How  many  of  your  employees  are  eligible  for  retirements  or  early 

retirement? 

Answer.  As  of  January  31,  1996,  there  are  190  employees  eligible  for  optional 

retirement  and  389  employees  eligible  for  early  retirement. 

Question.  What  success  have  you  had  in  getting  staff  to  accept  buyouts  or  early 

retirement? 

Answer.   The  Agency  conducted  two  buyout  programs  in  1994  and  a  total  of  26 

employees  took  buyouts;  18  of  the  26  came  from  the  Division  of  Administration 

alone.  Of  the  26,  18  took  early  retirement,  7  took  optional  (regular)  retirement, 

and  one  simply  resigned;  23  of  the  26  left  in  1994,  with  the  3  others  leaving  in 

early  1995. 

Subsequent  to  the  two  buyout  programs,  the  Agency  has  offered  early  retirement 
options  to  its  employees  in  each  of  the  last  two  years;  the  following  data  consists 
of  those  employees  who  left  the  Agency  after  the  completion  of  our  buyout 
programs,  e.g.,  without  buyouts.  During  1995  some  34  employees  took  early 
retirement,  and  another  44  took  regular  retirement.  Thus  far  in  1996,  5 
employees  have  taken  early  retirement,  with  another  9  taking  regular  retirement. 
Additional  employees  are  expected  to  take  early  retirement  during  1996  and 
others  will  take  regular  retirement;  however,  as  of  the  date  of  this  answer,  those 
numbers  are  not  certain. 

LAW  CHANGES  ON  INJUNCTION  PROCEDURES 

The  House  version  of  this  year's  regular  Labor  HHS  appropriations  bill 
also  contains:  1)  a  provision  requiring  a  vote  of  four-fifths  of  the  Board's 
members  to  seek  10(j)  injunctions;  and  2)  a  requirement  to  provided  named 
parties  to  an  injunction  the  opportunity  to  review  and  respond  to  the  General 
Counsel's  recommendations  and  to  present  oral  evidence. 

Question.  Mr.  Feinstein,  please  give  us  your  views  on  these  proposals. 
Answer.  The  question  seeks  my  views  as  to  an  issue  of  legislative  policy.  As  an 
official  charged  with  the  administration  of  the  National  Labor  Relations  Act,  my 
role  is  to  enforce  the  law  as  it  is  written.  Therefore,  it  has  been  my  practice  to 
refrain  from  public  or  official  comment  on  issues  regarding  pending  or  proposed 
substantive  legislative  changes  to  the  Act.  What  follows  are  concerns  and 
observations  that  have  been  made  concerning  this  question. 

No  other  action  by  the  Board  requires  a  four-fifths  majority  to  be  effective. 
Arguably  such  treatment  is  inconsistent  with  the  function  of  §10(j)  in  the  statutory 
scheme,  since  the  purpose  of  §10(j)  interim  relief  is  to  insure  that  the 
effectiveness  of  the  Board's  ultimate  remedial  order  will  not  be  nullified  by  the 
passage  of  time  before  the  order  can  issue.  The  10(j)  authorization  is  in  the 
nature  of  a  litigation  strategy  decision,  not  a  final  disposition  of  any  legal  or 
actual  issue.  Respondents  remain  free  to  note  to  the  district  court  any  split  in  the 
vote  to  authorize  §10(j)  proceedings  and  to  argue  their  view  of  how  such  a  vote 
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should  affect  the  district  court's  deliberations.  Ultimately,  it  is  the  District  court 
that  determines  whether  to  issue  the  injunction.  Thus,  it  has  been  noted,  it  would 
be  anomalous  to  require  a  super  majority  vote  on  a  preliminary  litigation  decision 
when  no  such  vote  is  required  for  the  issuance  of  any  final  Board  decisions. 

Additionally,  it  has  been  noted  that  the  rider  is  silent  on  whether  a  simple  majority 
is  sufficient  for  authorization  when  less  than  a  five  member  Board  votes. 
Requiring  a  four-fifths  vote  when  the  Board  is  at  three  or  four  members  would 
effectively  require  a  unanimous  vote  for  authorization  of  §10(j)  proceedings 
against  an  employer  or  labor  organization. 

It  also  has  been  noted  that  a  requirement  to  provide  named  parties  to  an 
injunction  the  opportunity  to  review  and  respond  to  the  General  Counsel's 
recommendations  and  to  present  oral  evidence  would  transform  an  internal 
litigation  decision  into  an  adversary  proceeding.  The  adjudicative  function  is 
performed  by  the  district  court,  where  the  respondent  employer  or  labor 
organization  has  full  opportunity  to  respond. 

Question.  Why  shouldn't  all  parties  be  given  the  chance  to  at  least  present  oral 

evidence'^ 

Answer.  Arguably,  this  would  transform  what  is  essentially  an  internal  litigation 

decision  by  which  the  Board  authorizes  its  lawyer,  the  General  Counsel,  to  go  to 

court,  into  an  adversary  proceeding  with  all  attendant  rights  and  delays,  thereby 

defeating  the  purpose  for  which  §10(j)  was  enacted. 


QUESTIONS  SUBMITTED  BY  SENATOR  CHRISTOPHER  S.  BOND 

Question.  My  understanding  is  that  from  1980  -  1994,  the  number  of  elections 
declined  by  56%,  the  number  of  charges  filed  declined  by  21%,  the  number  of 
complaints  issued  declined  by  43%  and  the  number  of  Board  decisions  declined 
by  61%  During  the  same  period,  the  NLRB's  budget  declined  by  only  15%  in 
inflation  adjusted  dollars.  Given  the  decline  in  activity  exceeds  the  NLRB's  15% 
budget  decrease,  why  should  the  NLRB's  budget  not  be  cut  to  reflect  the 
reduced  activity? 

Answer.  The  Agency's  budget  in  terms  of  inflation  adjusted  dollars  has  already 
declined  at  a  rate  outpacing  the  reduction  in  real  activity  before  the  Board 
notwithstanding  the  above  statistics.  Thus,  additional  cuts  would  actually 
decrease  the  Agency's  ability  to  maintain  services  at  a  level  comparable  to  past 
years,  including  1980.  There  are  several  reasons: 

•  The  year  1980  represents  a  high  water  mark  for  the  Agency  in  terms 

of  intake,  which  is  not  representative  for  comparison  purposes; 

•  the  Agency's  budget  and,  more  significantly,  its  available  staffing 
FTE,  has  declined  substantially  more  than  15%  during  the  past  15 
years; 

•  the  case  mix  has  shifted  from  representation  cases,  which  require 

relatively  fewer  resources,  to  unfair  labor  practice  cases,  which 
require  greater  resources;  and 

•  the  complexity  and  nature  of  Agency  work  has  increased 

significantly  over  the  past  many  years. 
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1.  The  year  1980  represents  a  high  water  mark  for  the  Agency  in  terms  of  intake 
which  is  not  representative  for  comparison  purposes.  Thus,  in  1980,  44,063  ULP 
charges  were  filed  compared  to  35.529  in  1984  and  32,685  in  1985.  Similarly, 
while  6,230  complaints  issued  in  1980,  the  number  had  declined  to  3,609  in 
1984  and  3,638  in  1985.  Also  in  1980,  elections  conducted  numbered  8,531. 
which  number  dropped  to  4567  in  1984  and  4,722  in  1985.  It  is  fair  to  say  that 
1980  was  a  unique  statistical  peak  and  within  3  or  4  years,  the  Agency  reached 
a  level  of  activity  which  is  more  representative  of  years,  both  before  and  after 
1980  When  compared  to  1994,  there  has  been  little  significant  decline  in 
reported  actions  since  1984-1985,  even  without  considering  the  increase  in 
difficulty  of  the  caseload  discussed  below.  Thus,  in  1994:  ULP  case  intake 
totaled  34,782  -  higher  than  1985;  complaints  totaled  3,539  -  about  2.5%  less 
than  1985;  and  elections  totaled  3,572  -  about  25%  less  than  1985. 

As  regards  Board  decisions,  the  number  totaled  1.857  in  1980,  1,569  in  1981, 
1.217  in  1985  and  732  in  1994,  during  which  the  Board  was  well  below  full 
strength  for  substantial  periods.  During  the  first  five  months  of  the  fiscal  year,  the 
Board  was  either  operating  with  three  members  or  was  without  a  quorum.  And.  in 
1995.  the  number  of  Board  decisions  rose  substantially  to  935.  Again,  1980  is 
not  representative  as  compared  to  the  years  before  or  after.  Further,  as 
compared  to  overall  case  intake.  Board  decisions  are  a  small  fraction  of  the  work 
of  the  Agency:  1980  -  3.2%;    1981  -  2.8%;  1985  -  3.0%;  and  1994  -  1.8%. 

2.  The  Agency's  budget  and,  more  significantly,  its  available  staffing  FTE,  has 
declined  substantially  more  than  15%  during  the  past  15  years.  In  1980,  the 
Agency's  staff  was  at  2,945  FTE  as  compared  to  2,620  in  1985  and  2,025  in 
1995.  Thus,  the  Agency's  staff  has  declined  31%  since  1980  and  23%  since 
1985.  The  cost  of  Agency  salaries  has  increased  due  to  pay  increases, 
increased  costs  of  medical  insurance,  contributions  to  FERS  and  an  aging  of  the 
federal  work  force,  mirrored  at  the  NLRB,  which  places  the  average  employee 
well  into  the  higher  steps  of  applicable  pay  grades.  Applying  1995  average  total 
compensation  figures  to  the  FTE  levels  of  1980  and  1985,  reveals  that  in  1995 
dollars,  the  Agency's  payroll  in  1980  would  have  to  have  been  $191  million  and 
in  1985  would  have  to  have  been  $171  million.  Thus,  in  terms  of  adjusted 
dollars,  the  Agency's  1995  payroll  cost  of  $136  million  has  declined  29%  from 
1980  and  20%  from  1985. 

Agency  payroll  has  historically  represented  about  75%  or  more  of  its  total 
budget.  Thus,  even  assuming  that  costs  of  space,  supplies,  travel,  contract 
services,  etc.  remained  constant  rather  than  increasing  at  the  general  inflation 
rate,  the  Agency's  adjusted  budget  reduction  still  outpaces  any  decline  in  unfair 
labor  practice  case  intake  since  either  comparative  year.  That  is.  ULP  case 
intake  declined  by  21%  from  1980  as  compared  to  a  decline  of  30%  in  staff,  a 
decline  of  29%  in  adjusted  payroll  costs  and  a  decline  of  at  least  22%  of  overall 
adjusted  Agency  budget.  Comparing  1985  to  1995.  ULP  case  intake  actually 
increased  by  about  4%  while  staff  declined  by  23%,  adjusted  payroll  costs 
declined  by  20%  and  overall  adjusted  Agency  budget  declined  by  15%. 

3  The  case  mix  has  shifted  from  representation  cases,  which  require  relatively 
fewer  resources,  to  unfair  labor  practice  cases  which  require  more  resources.  In 
1980,  over  13,000  representation  cases  were  filed  as  compared  to  about  8,500 
in    1985   and   about   5,900   in    1995.    Historically,   for   internal   staff  allocation 
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purposes,  the  Agency  has  weighted  unfair  labor  practice  cases  at  2.5  times  as 
labor  intensive  as  representation  cases.  At  the  same  time,  as  discussed  above, 
the  number  of  ULP  cases  filed  has  actually  increased  in  1995  as  compared  to 
1985.  The  percentage  of  ULP  cases  as  compared  to  overall  intake  has  risen 
from  about  77%  in  1980  to  about  79%  in  1985,  and  to  about  85%  in  1995.  This 
increase,  standing  alone,  is  a  significant  increase  in  the  amount  of  work  for  the 
Agency. 

4.  The  complexity  of  Agency  work  has  increased  over  the  time  frame  of  the 
question.  Specifically,  unfair  labor  practice  investigations,  litigation,  compliance 
actions  and  ancillary  activities  have  become  more  complex  in  recent  years.  In 
1980  the  Agency  embarked  upon  an  intensive  Public  Information  Program  to 
discourage  the  filing  of  clearly  unmeritorious  charges.  Since  that  time,  through 
training  and  the  use  of  experienced  agents,  the  rate  of  acceptance  of  charges  as 
a  result  of  public  inquiries  has  declined  from  over  9%  to  about  5%.  As  a  result, 
about  8,000  additional  no  merit  charges  are  eliminated  from  the  Agency's 
caseload  each  year,  leaving  a  larger  percentage  of  more  difficult,  complex  cases. 

Investigations  have  become  more  complex  as  businesses  have  become  more 
national  in  scope  and  more  complex  in  structure.  Corporate  and  financial 
relationships  are  often  at  the  core  of  initial  investigations  as  well  as  in 
compliance  investigations  to  trace  and  determine  remedial  liability.  The  apparent 
fluidity  of  business  enterprises  through  financing  arrangements,  contract 
employment  services,  and  general  increased  mobility  can  present  difficult  legal 
issues  of  continuity  of  operation,  relocations,  and  shifts  in  basic  business  nature, 
etc.  that  often  arise  in  the  combat  of  organizing  drives  or  of  charges  in 
bargaining  relationships.  National,  rather  than  local,  business  structures  can 
lead  to  nationwide  labor  disputes  or  organizing  campaigns  and  to  multiregional 
cases.  Labor  organizations,  like  their  business  counterparts,  have  similarly 
taken  a  national  approach  to  many  issues.  Thinly  capitalized  businesses  or 
corporate  subcomponents  often  lead  to  bankruptcy  and  related  litigation  - 
virtually  an  insignificant  portion  of  our  work  15  years  ago.  Today,  over  300 
backpay  collection  cases  are  complicated  by  pending  bankruptcy  litigation. 

In  addition  to  the  shift  from  representation  cases  to  unfair  labor  practice  cases, 
and  the  shift  from  less  complex  to  more  complex  unfair  labor  practices,  the 
Agency  has  also  experienced  an  increase  in  settlement  rate  from  82.3%  in  1980 
and  92.3%  in  1994.  As  a  result,  those  cases  that  do  go  to  trial  are  among  the 
most  difficult  factually  and  legally. 

In  summary,  the  raw  numbers  of  elections,  complaints  and  Board  decisions  are 
not  the  sole  measures  of  the  NLRB's  resource  needs.  Less  complex 
representation  cases  have  been  more  than  overtaken  by  more  complex  unfair 
labor  practice  cases  and  the  number  of  Board  decisions  in  any  year  is  a  small 
fraction  of  the  Agency's  caseload.  The  measure  of  our  need  for  resources  is  a 
reduction  in  real  budget  value  of  about  19%  since  1985,  a  reduction  of  staff  of 
about  25%  since  1985,  no  reduction  in  our  caseload  in  that  time;  and  an  ever 
increasing  complexity  in  the  casework  we  are  called  upon  to  handle. 

Question.  Current  figures  show  that  11-12%  of  America's  workers  are 
unionized.  Why,  then,  does  the  NLRB  need  33  regional  offices  while  agencies 
that  serve  a  higher  percentage  of  workers,  like  OSHA  and  the  Wage  and  Hour 
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Division,  have  only  10  and  8  regional  offices  respectively?  Is  it  your  contention 
that  none  of  the  33  offices  can  be  eliminated  to  save  money? 
Answer.  It  is  true  that  the  percentage  of  American  workers  who  are  unionized 
has  declined  over  the  years  to  the  levels  you  suggest.  However,  cases  which 
are  filed  with  this  Agency  are  not  limited  to  unionized  settings,  and,  in  fact,  the 
majority  of  our  cases  arise  in  that  portion  of  the  work  force  which  is  not 
unionized.  For  example,  as  reported  in  the  1994  NLRB  Annual  Report,  over 
4,400  petitions  were  filed  seeking  certification  elections  (almost  always  where 
the  employees  were  not  unionized)  while  decertification  petitions  (where 
employees  were  unionized)  totaled  approximately  2,000.  Similarly,  of  the 
approximately  26,000  charges  filed  against  employers,  over  half  involved 
discrimination  for  engaging  in  union  activity,  which  most  often  arises  in  a  non- 
unionized  situation.  Of  the  approximately  10,700  cases  alleging  a  refusal  to 
bargain,  many  arise  in  the  context  of  bargaining  for  an  initial  contract.  In  addition, 
changes  in  business  structure  or  activity,  such  as  plant  closings,  relocations  or 
subcontracting,  which  have  contributed  to  declining  rates  of  unionization,  often 
give  rise  to  unfair  labor  practice  charges. 

As  to  why  the  Agency  needs  its  structure  of  geographically  dispersed  Regional, 
Resident  and  Subregional  Offices,  the  scope  of  our  field  organization  is 
appropriate  to  our  mission  as  the  only  Agency  administering  the  nation's  basic 
labor  management  relations  law. 

These  field  offices  are  staffed  by  1,400  professional  and  clerical  employees 
engaged  in  direct  delivery  of  service  to  the  public  by  processing  the  nearly 
40,000  cases  filed  each  year.  Administrative  support  services  are  centralized  in 
headquarters.  Each  field  office  consists  of  professional  offices,  hearing  and/or 
conference  rooms  for  trials  and  representation  case  hearings,  a  legal  library,  a 
small  supply  and  copier  room,  minimum  clerical  work  space  and  a  secure 
reception  area.  Because  of  the  nature  of  field  investigations  and  litigation,  a 
proper  balance  between  space  costs  and  travel  costs  is  necessary.  The 
establishment  and  maintenance  of  field  offices  is  based  upon  a  careful  analysis 
of  cost  and  availability  to  the  public,  including  the  number  of  case  filings  within  a 
metropolitan  area  and  its  suburban  commuting  area;  the  proximity  of  other 
Agency  offices;  the  cost  of  the  space  rental  versus  the  cost  of  travel  from  other 
offices;  and  the  time  necessary  to  travel  from  a  remote  office  site.  An  additional 
factor  which  has  historically  favored  a  more  dispersed  presence  in  smaller  cities 
throughout  the  United  States,  is  that  we  can  achieve  significantly  lower  rents  to 
house  the  same  work  force  and  still  be  closer  to  the  work  to  be  processed. 

The  Agency  has  no  "District"  Offices  that  are  similar  to  the  "Regional  Offices"  of 
many  other  federal  agencies  and  departments;  rather  it  has  one  such  division 
located  in  headquarters.  Thus,  the  direct  supervision  of  the  33  field  Regional 
Directors  is  centralized  in  our  Division  of  Operations-Management,  headed  by  an 
Associate  General  Counsel,  reporting  directly  to  the  General  Counsel,  and  his 
professional  staff  of  17.  At  present,  because  of  attrition,  that  total  managerial 
staff  is  limited  to  12.  The  same  is  true  for  procurement,  personnel,  management 
information,  budget,  finance  and  other  administrative  support  services,  which  In 
other  agencies  are  often  found  duplicated  in  geographically  dispersed  district  or 
"regional"  offices. 

In  addition  to  the  cost  and  service  factors  described  above,  another  factor  which 
is  critical  to  the  decision  to  establish  or  maintain  a  Regional  Office  is  the  amount 
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of  decisional  work  which  can  be  reasonably  expected  of  a  Regional  Director. 
Regional  Directors  exercise  authority,  on  behalf  of  the  General  Counsel,  to 
dismiss,  issue  complaint  on,  or  settle  unfair  labor  practice  charges.  Further, 
under  the  1959  Landrum-Griffin  amendments,  the  Directors  exercise  authority  on 
behalf  of  the  Board  to  issue  decisions  in  representation  cases.  Not  only  must 
these  individuals  have  the  highest  of  qualifications  to  carry  out  these 
responsibilities,  but  there  must  be  sufficient  Directors  so  that  the  delegation  of 
authority  can  be  exercised  over  a  reasonable  universe  of  cases.  On  average, 
our  Directors  are  responsible  for  approximately  1,000  unfair  labor  practice  case 
determinations  and  200  representation  case  determinations  each  year  in 
addition  to  numerous  other  casehandling  determinations  in  such  matters  as 
injunctions,  compliance  cases,  bankruptcy  cases,  etc.  Each  NLRB  Regional 
Director  decides  5  cases  on  average  each  day,  in  addition  to  the  many  other 
demands  associated  with  running  a  mid-size  law  office. 

The  reason  why  some  Regional  Offices  are  larger  than  others  is  primarily  a 
result  of  travel  and  distance  factors.  The  greatest  density  of  case  filings  occurs 
in  the  metropolitan  areas  of  New  York,  Los  Angeles,  San  Francisco/Oakland  and 
Chicago.  As  a  result,  a  large  office  (e.g.,  Chicago)  may  cover  a  radial  area  of 
only  40  miles  and  yet  be  one  of  our  largest  offices.  Or  case  filings  may  be  so 
numerous  so  as  to  warrant  multiple  Regions  within  the  same  metropolitan  area 
(e.g..  New  York,  Los  Angeles  and  San  Francisco/Oakland).  On  the  other  hand, 
some  offices  may  be  smaller  and  cover  large  geographic  areas  because  of  the 
low  density  of  case  filings. 

Our  satellite  offices  are  even  smaller  and  leaner  and  focus  on  investigation, 
settlement  and  litigation,  with  decisional  and  managerial  activity  taking  place  at 
the  Regional  Office.  Our  satellite  offices  have  one  working  supervisor  and  from 
1  to  8  other  agents.  Typically  these  offices  have  1  to  3  clericals  and  overall 
space  is  relatively  small.  It  is  uniformly  more  cost  effective  to  service  such  cases 
from  a  satellite  office  than  from  a  remote  Regional  Office. 

In  1988,  we  performed  an  exhaustive  study  of  the  efficiencies  of  our  field  office 
structure  and  redesigned  that  structure  to  best  balance  caseload  among 
Regions,  minimizing  travel  costs  and  travel  time.  At  the  present  time  we  are 
developing  a  plan  to  replace  about  5  to  10  Resident  Offices  with  a  work-at- 
home/resident  agent  concept,  which  we  estimate  will  save  between  $200,000 
and  $300,000  per  year  in  rent  annually. 

While  we  believe  our  office  structure  is  efficient  and  appropriate,  we  are 
continuing  to  examine  ways  to  reduce  space  costs  in  a  reasonable  and 
responsible  manner. 

When  comparing  the  NLRB's  field  office  structure  to  those  of  other  governmental 
entities,  it  is  necessary  to  distinguish  the  functions  of  other  federal  field  offices 
using  similar  nomenclature.  Attorneys  and  hearing  examiners  located  at  NLRB 
Regional  Offices  provide  direct  program  services  to  the  public.  We  understand 
that  the  Wage  and  Hour  Division  has  eight  Regional  Offices,  54  District  Offices. 
Aside  from  program  functions,  staff  assigned  to  the  Division's  Regional  Offices 
serve  an  internal  administrative  function.  Similarly,  we  understand  that  OSHA 
has  10  Regional  Offices,  67  Area  Offices,  and  25  State  Plan  States.  The  primary 
function  of  OSHA  Regional  Offices  is  to  provide  policy  guidance,  managerial  and 
financial  services  to  Area  Offices  and  oversight  of  compliance  grants  with  State 
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Plan  Offices.  NLRB  Regional  Offices,  in  contrast,  are  analogous  to  the  Wage 
and  Hour  Division's  54  District  Offices  and  OSHA's  67  Area  Offices. 

Question.  The  NLRB  has  the  following  expenses: 

•  rent  in  excess  of  $21  million  annually  for  the  Board's  building; 

•  car  and  driver  service  for  all  Board  members  and  the  General 
Counsel; 

•  a  linen  service  for  all  five  Board  Members  and  the  General 
Counsel; 

•  private  showers,  kitchens  and  libraries  for  all  five  Board  Members 
and  the  General  Counsel; 

•  The  NLRB  spends  78%  of  its  budget  on  employee  compensation. 
How  do  you  justify  these  expenses? 

Answer. 
Space  Rent 

The  $21  million  figure  refers  to  the  total  Agency  space  rent,  not  Headquarters 
alone.  The  FY  1996  rent  paid  to  GSA  for  all  field  locations  is  expected  to  be 
approximately  $13,105,000.  The  FY  1996  rent  for  Headquarters,  including  the 
Washington  Division  of  Judges,  is  expected  to  be  approximately  $7,972,700. 
The  headquarters  building  not  only  houses  all  of  the  Washington  legal  divisions 
and  the  centralized  administrative  staff  that  serves  the  entire  agency,  but  it  also 
houses  the  Washington  Division  of  Judges.  In  addition,  the  Washington  Resident 
Office  will  soon  relocate  into  the  headquarters  building  by  reconfiguring  existing 
space,  thereby  saving  rental  costs. 

The  NLRB  Headquarters  operations  were  moved  to  their  current  location  as  a 
result  of  a  forced  move  due  to  the  fact  that  the  previous  location,  which  the 
Agency  had  occupied  for  33  years,  no  longer  met  federal  fire  and  safety 
standards.  Space  at  Headquarters  was  acquired  through  GSA  using  standard 
competitive  leasing  procedures  GSA  conducted  a  market  survey  of  the  area 
and  solicited  bids  on  those  buildings  which  met  the  government's  requirements. 
Franklin  Court  was  the  lowest  responsive  offer,  and  was  awarded  the  contract 
after  an  appropriate  real  estate  appraisal  and  cost  comparison  with  other  bids. 
Additionally,  the  negotiated  lease  provided  the  government  an  initial  18  months 
of  occupancy  at  no  charge.  This,  coupled  with  the  fact  that  the  lease  was 
negotiated  dunng  a  significant  recession  in  the  real  estate  market,  made  the 
Franklin  Court  offer  substantially  lower  than  the  next  highest  bidder.  It  should  be 
further  noted  that,  throughout  the  entire  space  acquisition  process,  from  the 
initiation  of  a  prospectus  through  the  lease  negotiation  period,  the  Agency's 
space  action  was  scrupulously  reviewed  first  by  GSA,  then  by  OMB,  which 
placed  a  dollar  per  square  foot  limitation  on  any  new  lease,  and  finally  by  the 
Senate  Environment  and  Public  Works  Committee. 

In  view  of  the  fact  that  the  Agency's  headquarters  was  relocated  during  a  slump 
in  the  office  rental  market,  which  GSA  was  able  to  take  advantage  of,  and 
because  that  market  has  revived  somewhat  in  recent  times,  it  is  not  at  all 
assured  that  that  GSA  would  find  rental  space  more  financially  favorable  than 
the  current  site,  assuming  it  was  able  to  break  the  current  10-year  lease. 
Moreover,  it  is  our  understanding  that  the  average  rental  rate  for  other  recently 
relocated  federal  agencies  is  comparable  to  that  which  the  NLRB  pays. 
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Car  and  Driver 

The  Agency  has  one  car  and  a  driver,  assigned  to  the  mailroom,  who  divides  his 
tinne  between  package  and  passenger  delivery  and  mailroom  duties.  When  not 
driving,  the  employee's  mailroom  duties  consist  of  sorting  incoming  mail, 
metering  outgoing  mail,  inputting  outgoing  Federal  Express  data  into  the 
automated  system  and  delivering  internal  mail.  From  2/1/95  to  1/30/96,  the  driver 
had  715  trips.  Of  those,  591  (83%)  were  non-passenger  trips,  including  regular 
runs  to  Treasury,  Resident  Office,  0PM,  GPO,  and  the  Court  of  Appeals,  as  well 
as  frequent  trips  to  0MB  and  the  Hill,  delivering  rush  packages.  The  remaining 
124  trips  were  to  transport  passengers,  including  Board  Members,  the  General 
Counsel  and  NLRB  staff.  We  have  decided  to  eliminate  use  of  the  leased  car  for 
passenger  transportation. 

Amenities  for  Presidential  Appointees 

The  offices  of  the  five  Board  Members  and  General  Counsel  (both  at  their  former 
offices  and  at  current  offices)  include  a  bathroom  with  toilet,  sink  and  shower. 
We  have  had  linen  service,  but  it  has  been  discontinued.  Each  Board  Member's 
office  and  entrance  hallway  is  lined  with  bookshelves.  The  Chairman's  and 
General  Counsel's  offices  have  a  small  adjacent  room  containing  a  set  of  bound 
volumes  and  other  frequently  sought  reference  materials.  Each  Board  Member's 
suite  (serving  Chief  Counsel,  Deputy  Chief  Counsel  and  clericals)  includes  a 
pantry  with  microwave  oven,  and  small  refrigerator  (no  sink)  located  among  filing 
cabinets  and  desks  of  immediate  staff.  Kitchens  with  cabinets,  sink,  full-size 
refrigerator,  and  microwave  oven  are  located  adjacent  to  the  Board  Agenda 
Room  (which  is  a  large  conference  room)  and  the  General  Counsel's  Conference 
Room,  which  function  as  both  the  principal  meeting  places  for  Board  Members, 
the  General  Counsel  and  their  staffs,  as  well  as  for  meetings  with  the  public  and 
for  other  general  agency  meetings  or  events. 

Employee  Compensation 

Approximately  78%  of  NLRB's  budget  is  devoted  to  personnel  compensation  and 
benefits  because  functions  assigned  to  the  Agency  by  statute  are  by  their  nature 
highly  labor  intensive.  The  budget  is  comprised  of  a  single  appropriation  to  be 
used  by  the  Agency  itself  in  carrying  out  statutory  functions.  Unlike  some  Federal 
agencies,  the  NLRB  does  not  disperse  appropriated  funds  in  the  form  of  grants 
to  third  parties.  The  Board's  statutory  function  solely  involves  the  conduct  of 
representation  elections,  the  investigation  of  representational  and  unfair  labor 
practice  cases,  and  the  litigation  of  those  cases.  The  Board  is  not  aware  how  it 
could  perform  its  casehandling  obligations  without  personnel  and  indeed  views 
its  most  efficient  mode  of  operation  as  one  that  allocates  the  greatest  portion  of 
its  budget  to  personnel  compensation  and  benefits.  The  NLRB's  work  is 
accomplished  almost  in  its  entirety  through  agents  who  travel  or  phone  from  our 
field  offices  to  the  site  of  a  labor  dispute  or  an  election  and  through  the 
headquarters  employees  who  handle  these  cases  in  the  latter  stages  of  their 
processing. 

PROPOSED  RULE  ON  SINGLE  LOCATION  BARGAINING  UNITS 

Question.  Isn't  it  true  that  the  test  which  the  NLRB  currently  relies  on  to 
determine  whether  a  single  versus  multi-facility  unit  is  the  appropriate  bargaining 
unit  has  been  used  by  the  NLRB  since  at  least  1961? 

Answer.  Chairman  Gould  understands  this  question  to  be  addressed  directly  to 
him.  The  views  expressed  here  are  his  personal  views. 
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Yes.  The  Board  currently  applies  a  presumption  in  most  industries  that  a 
requested  single  location  unit  is  an  appropriate  unit.  The  presumption  is  based 
on  Board  decisions  which  note,  inter  alia,  that  the  "plant  unit"  is  listed  as  one 
type  of  unit  that  is  appropriate  for  collective  bargaining  in  Section  9(b)  of  the 
National  Labor  Relations  Act  (the  Act).  See  Kearfott  Company.  112  NLRB  979 
(1955).  The  presumption  gradually  has  been  applied  by  the  Board  to  most 
industries  within  the  Board's  jurisdiction,  starting  with  manufacturing  in  1954.  See 
generally,  P.  Hardin,  The  Developing  Labor  Law.  468-72  (3d.  ed.,  1992);  Notice 
of  Proposed  Rulemaking  (NPR),  "Appropriateness  of  Requested  Single  Location 
Units  in  Representation  Cases,"  60  FR  50146,  50148  (Sept.  28,  1995),  Section 
II.  A.  6.  This  presumption,  however,  applies  only  to  requested  single  facility  units; 
it  does  not  apply  to  requested  multi-facility  units.  See  NLRB  v.  Carson  Cable  TV. 
795  F.2d  879.  886,  887(9th  Cir.  1986);  Capitol  Coors  Co.  309  NLRB  322(1992). 
Similarly,  the  proposed  rule  applies  only  to  requested  single  location  units.  Thus, 
if  the  petitioner  sought  to  represent  employees  working  at  more  than  one  facility 
or  plant  in  a  single  bargaining  unit,  neither  the  presumption  nor  the  proposed  rule 
would  apply. 

In  determining  whether  the  single  location  presumption  has  been  rebutted,  it  is 
my  belief  that  certain  factors  historically  have  been  determinative  in  most  single 
location  cases.  While  other  factors  have  been  considered  to  some  extent  and 
cited,  based  on  case  law  and  our  experience,  I  believe  that  only  a  few  factors 
have  made  a  material  difference  in  the  outcome  of  most  single  location  cases. 
The  proposed  rule  is  intended  to  codify  those  factors.  One  element  of  the  rule, 
the  minimum  number  of  employees  at  the  requested  location,  did  not  emanate 
from  the  prior  case  law.  The  Board  was  concerned  about  applying  the  rule  to 
locations  at  which  only  a  small  number  of  employees  were  working.  Moreover, 
the  Board's  previous  rulemaking  for  health  care  had  limited  the  size  of  the  units. 
NPR,  60  FR  50155.  Section  III.  B.l.c.5.  The  rule,  therefore,  is  not  a  meaningful 
departure  from  the  current  single  location  case  law.  NPR,  60  FR  50152-56, 
Section  III.  B.  Rather,  the  proposed  rule  changes  the  manner  in  which  these 
cases  are  decided.  See  American  Hospital  Association  v.  NLRB.  499  U.S.  606 
(1991),  in  which  a  unanimous  Supreme  Court  upheld  the  Board's  authority  under 
Section  9(b)  of  the  Act  to  resolve  disputes  regarding  appropriate  bargaining  units 
by  using  the  Board's  rulemaking  authority. 

Tentatively,  it  is  my  belief  that  the  rule  may  result  in  the  parties  knowing  in 
advance  the  relevant  and  decisive  standards  the  Board  will  apply,  and  what 
types  of  evidence  the  Board  will  look  to;  there  will  be  more  consistent  and 
predictable  results;  a  reduction  in  single  location  litigation  will  occur;  and  savings 
to  the  Board,  the  labor  bar  of  union  and  management  lawyers,  and  the  public  will 
accrue.  However,  I  emphasize  the  tentative  nature  of  the  proposed  rule. 
Moreover,  the  rule  may  be  of  greatest  assistance  in  those  close  cases  where  the 
outcomes  are  controlled  not  only  by  the  factors  to  be  applied,  but  in  part  by  the 
Board  Members'  different  philosophies  and  subjective  views  as  to  the  correct 
results.  For  example,  compare  Dayton  Transport  Corp..  270  NLRB  1114  (1984), 
with  Bowie  Hall  Trucking.  290  NLRB  41  (1988).  These  cases  presented  the 
same  issue  of  whether  the  appropriate  unit  for  collective  bargaining  was  the 
requested  single  location  trucking  terminal  or  a  multi-terminal  unit,  and  involved 
similar  (but  not  identical)  facts.  In  Dayton  Transport,  the  Board  found  that  the 
presumption  had  been  rebutted  and  that  only  the  multi-location  terminal  unit  was 
appropriate,  reversing  a  Regional  Director's  Decision  finding  the  single  terminal 
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unit  appropriate.  Only  four  years  later,  a  panel  from  an  entirely  new  Board 
addressed  the  identical  issue  in  Bowie  Hall  Trucking  but  reached  the  opposite 
result;  finding  that  the  single  location  presumption  had  not  been  rebutted  and  the 
single  location  terminal  was  appropriate,  again  reversing  the  Regional  Director. 
Different  panels  of  Board  Members,  sometimes  even  those  appointed  by  the 
same  president  (as  in  these  cases),  have  sometimes  decided  cases  differently, 
even  though  they  involved  similar  fact  patterns  and  essentially  the  same  issues. 
The  practical  result  of  these  different  outcomes  is  unpredictability.  Neither  the 
public  nor  the  labor  bar  should  have  to  guess  at  the  results  in  these  cases. 
Tentatively,  it  is  my  view  that  more  consistent  and  predictable  outcomes  can  best 
be  achieved  through  a  rule  because  the  parties  will  know  in  advance  the  specific 
evidence  necessary  for  a  requested  unit  to  be  appropriate.  See  NPR,  60  FR 
50149,  Sect.  II.  C.  I  believe  that  the  same  unit  should  not  be  appropriate  under 
one  set  of  Board  Members  yet  inappropriate  under  another  group  of  Board 
Members.  This  proposed  rule  seeks  to  eliminate  subjectivity  and  replace  it  with 
predictability. 

Again,  I  state  the  tentative  nature  of  all  these  conclusions.  A  final  determination 
by  the  Board  can  be  made  only  after  all  the  comments  have  been  received  and 
reviewed  subsequent  to  March  15,  1996. 

Question.  Isn't  it  also  true  that  the  proposed  rule  would  eliminate  the  multi-factor 
test  which  the  NLRB  has  relied  on  since  1961  if  an  employer  met  the  three 
criteria  set  forth  in  the  proposed  rule  which  are: 

a)  that  fifteen  or  more  employees  work  at  the  unrepresented  location; 

b)  no  other  location  of  the  employer  is  within  one  mile  of  the  requested 
site;  and 

c)  a  supervisor  is  present  at  the  site  for  a  period  of  time? 

Answer.  The  proposed  rule  retains  consideration  of  those  factors  which  we  have 
tentatively  decided,  should  be  and  have  been  material  to  deciding  single  location 
cases.  Those  factors  themselves  come  from  the  so-called  multi-factor  test — in 
fact,  we  believe  they  historically  are  the  operative  factors  even  though  others  are 
cited.  60  FR  50150-56,  Section  III.  A.  The  proposed  rule  would  eliminate 
consideration  of  the  other  cited  factors  only  if  all  the  multi-factor  elements  in  the 
rule  exist  and  no  party  established  the  existence  of  extraordinary  circumstances. 
60  FR  50157-58,  Section  IV. 

It  should  also  be  noted  that  the  Board  repeatedly  stressed  in  the  commentary  to 
the  proposed  rule  the  tentative  nature  of  the  proposed  rule,  and  that  responses 
and  empirical  data  are  invited  as  what  rule,  if  any,  should  be  adopted.  NPR,  60 
FR  50146,  50149,  50151.  50154-57.  Further  comments  are  welcome.  The 
Board  recently  extended  the  time  for  responses  to  March  15,  1996  to  ensure  an 
adequate  period  for  public  comment  on  the  proposal,  after  already  having 
extended  it  twice,  in  part  because  of  the  two  shutdowns  of  the  NLRB.  If  the 
factors  proposed  by  the  Board  are  not  appropriate,  commentators  should  tell  the 
Board  which  factors  should  be  in  a  rule  and  why. 

Question.  Isn't  it  true  that  if  an  employer  has  a  facility  which  satisfies  the  three 
criteria  set  forth  in  the  previous  question,  the  employer  and  its  employees  will  be 
denied  the  right  to  a  hearing  where  under  current  NLRB  law  and  procedures,  a 
hearing  will  be  conducted  to  determine  whether  the  single  or  the  multi-facility 
location(s)  is  the  appropriate  unit  of  bargaining? 
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Answer.  No.  Section  9(c)(1)  of  the  Act  and  Section  102.63(a)  of  the  Board's 
rules  require  that  an  "appropriate  hearing"  be  conducted  if  there  is  "reasonable 
cause  to  believe  that  a  question  concerning  representation  affecting  commerce" 
exists.  Angelica  Healthcare  Services  Group.  315  NLRB  1320  (1995).  The  scope 
of  the  unit  would  be  governed  by  the  rule  while  any  other  issues  would  be 
decided  by  adjudication.  Even  if  there  are  no  issues,  the  present  law  requires  a 
hearing  unless  the  parties  stipulate  to  all  matters. 

Question.  Isn't  it  true  that  the  proposed  rule,  if  implemented,  could  result  in  an 
employer,  who  has  four  separate  locations  in  the  same  city  and  who  satisfies  the 
critena  set  forth  in  2(a)  through  2(c),  having  each  of  its  locations  organized  by 
four  different  unions  with  different  wage  and  benefit  packages  and  work  rules, 
where  under  current  NLRB  law  and  procedure,  the  employer  may  be  able  to 
show  that  its  four  locations  should  be  included  in  one  bargaining  unit? 
Answer.  The  hypothetical  of  four  different  unions  representing  employees  at  four 
locations  of  the  same  employer  could  exist  under  current  Board  law,  the  rule 
would  not  change  the  statutory  right  of  employees  to  select  different 
representatives  at  different  locations.  In  any  event,  if  the  employer  could 
establish  that  the  four  locations  should  be  included  in  one  unit  under  current  law. 
it  is  unlikely  separate  location  units  would  be  appropriate  under  the  proposed 
rule  either.  Moreover,  even  assuming  four  different  unions  represented 
employees  at  four  separate  locations  (in  our  experience,  a  highly  unlikely 
occurrence),  the  employer  would  have  to  agree  with  each  union  as  to  any  wage 
and  benefit  packages,  etc.  at  each  location;  the  Board  does  not  establish  or 
compel  such  packages  and  work  rules  for  single  or  multiple  locations  of  an 
employer.  We  note,  however,  that  the  Board  is  cognizant  of  concerns  regarding 
the  possibility  of  unduly  fragmenting  an  employer's  workforce.  That  is  why  the 
Board  specifically  asked  in  the  commentary  to  the  rule  for  comments  addressing 
any  available  empirical  evidence  regarding  the  feasibility  for  bargaining  in 
workforces  which  are  organized  by  single  location  versus  those  which  are 
organized  on  a  multi-location  basis.  NPR,  60  FR  50149,  Section  II.  A.  6.  We 
continue  to  welcome  those  comments  and  any  others. 

Question.  Isn't  it  true  that  the  proposed  rule  could  lead  to  additional  labor 
unrest,  stnkes,  picketing,  etc.  Since  you  could  have  as  many  different  unions 
representing  an  employer's  employees  as  the  number  of  locations  which  meet 
the  criteria  set  forth  in  2(a)  through  2(c)? 

Answer.  Any  prediction  regarding  the  effect  of  the  proposed  or  any  final  rule  on 
industrial  stability  and  the  organizing  proclivities  of  labor  organizations  is  only 
speculative.  Even  under  existing  law  and  procedure,  the  potential  for  instability 
in  labor  relations  exists.  As  indicated  in  answers  to  the  prior  questions,  under 
both  the  current  law  and  the  proposed  rule,  one  or  more  unions  may  organize 
separate  locations  of  an  employer.  I  am  not  aware  of  any  empirical  evidence 
indicating  that  the  proposed  rule  would  lead  to  more  labor  disputes.  Indeed,  it 
arguably  is  the  broader,  multi-facility  unit  rather  than  the  single  location  unit 
which  may  pose  these  problems.  See  Manor  Healthcare  Corp.,  285  NLRB  224, 
226  (1987),  in  which  the  Board  found  in  a  health  care  institution  case  that  the 
single  location  presumption  is  not  inconsistent  with  the  Congressional  concern 
for  avoiding  undue  unit  proliferation.  A  work  stoppage  in  a  larger,  multi-location 
unit  may  have  a  more  severe  impact  on  the  employer  than  work  stoppages  at 
only  one  of  the  employer's  several  plants.  Larger  units  mean  larger  segments  of 
an  employer's  workforce  will  be  affected;  the  employer  will  be  limited  or  entirely 
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prevented  from  shifting  work  to  other  plants  unaffected  by  the  stoppage;  and 
resolving  work  stoppages  in  multi-facility  units  may  require  agreement  of 
employees  at  several  plants  on  issues  germane  to  a  particular  plant.  The 
proposed  rule  then,  could  minimize  the  consequences  postulated  by  the 
question,  not  increase  them.  Although  there  were  dire  predictions  regarding  the 
effect  of  the  Board's  rulemaking  for  units  in  the  Healthcare  industry,  the  amount 
of  organizing  actually  appears  to  have  declined  while  the  Board  has  benefited  by 
the  more  efficient  handling  of  health  care  cases.  NPR,  60  NPR  50148,  Section 
II.  A.  5. 

Question.  Does  the  NLRB  have  any  empirical  evidence  to  support  its  position 
that  extensive  litigation  and  delay  are  associated  with  cases  involving  multi- 
facility  units?  If  so,  please  provide. 

Answer.  The  Board  does  not  maintain  overall  statistics  on  the  precise  number  of 
cases  raising  single  location  unit  issues.  There  is  no  question,  however,  that 
single  location  cases  arise  with  frequency  at  the  Board.  See  Developing  Labor 
Law.  468-72.  At  the  end  of  1994,  the  Board  examined  approximately  25  of  its 
most  recent  cases  in  which  requests  for  review  were  decided  by  the  Board  on 
issues  involving  single  versus  multi-location  issues.  While  the  purpose  of  the 
study  was  to  examine  the  number  of  transcript  pages  in  each  hearing  (highest 
1,921  pp. -lowest  3  pp.)  and  the  elapsed  time  in  each  case  between  the  filing  of 
the  petition  and  the  conduct  of  the  election  (longest  552  days-shortest  62  days) 
[See  Appendix  1,  attached],  and  number  of  employees  (highest  390-lowest  4) 
[See  Appendix  2,  attached]  in  each  requested  unit,  the  study,  as  well  as  our 
experience,  indicates  that  these  cases  continue  to  arise  regularly  before  the 
Board.  The  list  does  not  include  the  balance  of  cases  in  1994,  nor  the  number  of 
cases  processed  by  each  Regional  Office  for  which  review  was  not  sought. 
While  the  Board  may  issue  only  a  few  published  cases  within  a  given  year,  that 
is  a  false  indicator  of  the  time  and  resources  which  must  be  devoted  to  resolving 
these  disputes.  Many  cases  are  unpublished,  either  because  they  have  not 
been  appealed  to  the  Board  (even  though  they  may  have  involved  lengthy 
litigation  at  the  Regional  level)  or  because  the  Board  simply  denies  a  party's 
request  for  review  (the  vast  majority  of  which  are  not  published)  or  otherwise 
deems  its  decision  to  be  routine  and  not  worthy  of  the  effort  and  expense  of 
publication.  Also,  many  stipulation  conferences  are  protracted  because  of 
disputes  over  the  appropriateness  of  single  location  units.  The  processing  of  all 
these  cases  involves  the  collective  staff  time  of  clericals,  staff  attorneys. 
Regional  Directors,  and  Board  Members,  among  others.  It  also  includes  the 
Board-incurred  expense  of  renting  a  hearing  room  and  the  fees  for  the  court 
reporter,  and,  frequently,  travel  expenses  for  the  Board's  hearing  officer. 
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APPENDIX  I 
26  RECENT  SINGLE  VERSUS  MULTICASES--FEB.  1 ,  1995 


Ca»«  InformaClon 

History 

Ptn  filed 

Trans  pgs 

Else  date 

Elapsed 

time' 

PJAX,  Inc   8-RC-14740 

Circ  10/20/94 
Rev  denied 
12/9/94  (DBC) 

6/17/92 

1.921 

Bloclced 

N/A 

Stern's  Dept  Stores, 

Circ  2/1/94 

5/7/93 

397 

11/10/94 

552 

Inc.  24-RC-7576 

Rev  granted 
2/17/94;  Supp 
Screen  circ 
S/9/94  fully 
rational ized 
decision  RD 
issued 
10/6/94  (GD; 
S  cone) 

Pinkerton  Security 

Circ  1/31/94 

8/3/93 

160 

12/15/93 

134 

Investigation 

Rev  granted  6 

7-RC-20112 

RD  affirmed 
4/19/94 (SC;  D 
diss) 

University  of 

Circ  4/22/94 

8/9/93 

686 

3/16/94 

189 

Pittsburgh  Med  Ctr. 

RD  affirmed 

6-RC-10932 

by  fully 
rational ized. 
publ ished 
decision 
5/27/94(313/ 
11239)  (GSC) 

Southwestern  Bell 

Circ  2/9/94 

9/22/93 

489 

1/20-21/94 

121 

Mobile  16-RC-9962 

Rev.  denied 
2/25/94  (SDT) 

Royal  Sterlization 

Circ  2/14/94 

11/1/93 

135 

1/31/94 

92 

lO-RC-14446 

Rev  denied 
2/25/94  (SDT) 

Hamilton  Memorial 

Circ  3/7/94 

12/6/93 

129 

3/11/94 

95 

Home  30-RC-5535 

Rev  granted 
3/31/94,  supp 
circ  6/27/94. 
unpub'd  dec 
on  rev 
8/17/94  (SDC) 

Mercy  Ambulance 

Circ  4/5/94 

12/22/93 

303 

Ballots 

106 

Service.  Inc. 

Rev  granted 

mailed  4/7/94 

31-RC-7144 

4/8/94;  supp 
circ  5/18/94. 
Decision 
reversing  RD 
6/21/94  (GSC) 

He^rtshare  Human 

Circ.  5/10/94 

1/21/94 

95 

S/12/94 

100 

Services  of  NY 

Rev  denied  by 

29RC-e269 

rat  ional ized 
order  5/12/94 
(SDC) 

Oakwood  United 

Circ  6/7/94 

2/2/94 

703 

6/15/94 

226 

Hospital.  7-RC-20261 

Rev  denied 

'  Slapsed  tin«  -  petition  to  election. 
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Caee  Information 

HlBtory 

Ptn  filed 

Trans  pgs 

Elec  date 

Elapsed  time^ 

6/10/94  (GDBl 

PaciCic  Green 
l.,inflscape  21-RC-19332 

Circ  4/19/94 
Rev  denied 
4/21/94 (GSC) 

2/15/94 

85 

4/22/94 

66 

tloEi  City  Bagels, 
Inc.  6RC-11017 

Circ  5/5/94 
Rev  denied 
5/10/94 (SDC) 

2/15/94 

302 

5/10/94 

84 

Century  Park 
20-RC-17014 

Circ  5/27/94 
Rev  denied 
6/1/94 (UC;  S 
diss! 

3/22/94 

93 

6/1/94 

70 

Alcatel  N.A.  Cable 
Systems  ll-RC-6014 

Circ  6/8/94 
Rev  denied 
6/13/94  (GDB) 

4/7/94 

499 

6/13-14/94 

68 

Central  Parking 
System  20-RC-17034 

Circ  7/20/94 
Rev  denied 
7/26/94  (GBC) 

5/13/94 

142 

7/27/94 

75 

Big  Bear  Stores 
8-RC-15065 

Circ  7/22/94 
Rev  denied 
7/26/94  (GBC) 

5/13/94 

321 

7/28/94 

76 

SAIA  Motor  Freight 
lfi-RC-9715 

Circ.  8/1/94 
Rev  denied  in 
relevant  part 
8/3/94  (SDB) 

5/20/94 

1.000 

8/3-4/94 

76 

Wells  Fargo  Armored 

Service 

9-RC-16415 

Circ  9/8/94 
Rev  denied 
9/16/94  (GS; 
C  diss) 

6/29/94 

129 

9/9/94 

72 

Air  Container 

Transport 

31-RC-7223 

Circ  10/17/94 
Rev  denied  by 
rational ized 
order 
10/27/94 

7/5/94 

194 

10/21/94 

108 

Rem  Iowa,  Inc. 
18-RC-15619 

Circ  9/13/94 
Rev  denied 
9/16/94  (GSC) 

7/7/94 

788 

9/16/94 

71 

Mediplex  of  Newington 
34-RC-1277 

Circ.  9/19/94 
Rev  denied  in 
relevant  part 
9/22/94 (GSC) 

7/22/94 

399 

9/22/94 

62 

South  Central  Rehab 

Resources 

l-RC-20180 

Circ.  11/3/94 
Rev.  granted 
11/9/94  (SD; 
G  diss) 

8/22/94 

200 

11/9/94 

79 

Triax  Cablevision 
R-RC-15I40 

Circ  12/15/94 
Rev  denied 
12/21/94 (GSC) 

10/3/94 

327 

12/21/94 

79 

Ryder  Student 
Transportat  ion 
l-RC-2n202 

Circ  1/4/95 
Rev  denied 
1/6/95  (BCT) 

10/6/94 

212 

1/6/95 

92 

Cable  TV  Montgomery  J. 
Cable  TV  Arlington 
5-RC-14107 

Circ  12/9/94 
Rev  denied 
12/15/94 
(GBC) 

10/7/94 

415 

12/15/94 

69 

ATS.T  Universal  Card 
Services  corp. 

Circ  12/6/94 

Ptn  filed 
Ptn  w/d  '^Wll^ 

3 

N/A 

N/A 

'  Elapsed  time  -  petition  to  election. 
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APPENDIX  II 

NUMBER  OF  PETITIONED  FOR  EMPLOYEES  IN  26  RECENT 
SINGLE  VERSUS  MULTICASES-FEB.  9,  1995 

PJAX,     Inc.,     8-RC-14740  48    ees 

Stern's    Dept.    Stores,    26 — RC-7576  390   ees 

Pinkerton   Security,    7-RC-20112  45   ees 

Univ  of   Pittsburgh,    6-RC-10932  4   ees    (Globe) 

Southwestern   Bell,    16-RC-9962  24    ees 

Royal    Sterilization,    lO-RC-14446  8    ees 

Hamilton   Memorial,    30-RC-5535  50    ees 

Mercy  Ambulance,    31-RC-7144  103    ees 

Heartshare   Human,    29-RC-8269  35    ees 

Oakwood   United,    7-RC-20261  190    ees 

Pacific   Green,    21-RC-19332  60   ees 

Iron   City   Bagels,    6-RC-11017  12    ees 

Century   Park,    20-RC-17014  60    ees 

Alcatel    N.A.    Cable,    ll-RC-6014  146    ees 

Central   Parking,    20-RC-17034  4    ees 

Big   Bear   Stores,    8-RC-15065  90    ees 

SAIA  Motor    Freight,    16-RC-9715  72    ees 

Wells    Fargo   Armored,    9-RC-16415  34    ees 

Air   Container,    31-RC-7223  27    ees 

Rem   Iowa,    Inc. ,    18-RC-15619  57    ees 

Mediplex   of   Newington,    34-RC-1277  130    ees 

South   Central   Rehab,    l-RC-20180  23    ees 

Triax   Cablevision,    8-RC-15140  75    ees 

Ryder   Student  Transp.,    l-RC-20202  100    ees 

Cable   TV  Montgomery,    5-RC-14107  14  5   ees 

AT&T   Universal    Card,     lO-RC-14549  100    ees 
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Question.  Isn't  it  true  that  the  litigation  associated  with  the  single  versus 
multi-facility  bargaining  unit  issues  has  been  on  the  decline  since  1977? 
Answer.  Please  see  previous  response.  The  Board's  desire  to  issue  a  rule  is  not 
predicated  solely  on  the  number  of  cases  involving  this  issue.  The  rule  merely 
proposes  that  a  group  of  cases  which  are  repeatedly  addressed  by  the  Board 
may  be  appropriate  for  rulemaking  for  the  many  reasons  stated  in  the  NPR. 
NPR,  60  FR  50148,  Section  II.  A.  3. 

Question.  Isn't  it  true  that  the  multi-factor  test  which  the  NLRB  relies  on  has 
been  the  test  used  by  Board  Members  appointed  by  all  the  Presidents  from 
President  Kennedy  through  President  Bush? 

Answer.  Yes,  but  different  panels  of  Board  Members,  sometimes  even  those 
appointed  by  the  same  president,  have  sometimes  decided  cases  differently, 
even  though  they  involved  similar  fact  patterns  and  essentially  the  same  issues. 
The  practical  result  of  these  different  outcomes  is  unpredictaDility.  One  of  the 
Board's  stated  reasons  for  initiating  the  rulemaking  proceedings  was  its  belief 
that  more  consistent  and  predictable  outcomes  might  be  achieved  through  a  rule 
because  the  parties  would  know  in  advance  the  specific  evidence  necessary  for 
a  requested  unit  to  be  appropriate.  In  addition,  as  I  testified  before  the 
Subcommittee  on  February  6,  1996,  by  citing  many  factors,  while  in  practice 
relying  principally  on  only  a  few,  I  believe  that  the  Board  has  invited  litigation, 
and  a  form  of  crap  shoot  that  a  particular  Board  or  Board  panel  will  decide  a 
case  a  particular  way.  The  average  business  person,  employee,  and  even  the 
labor  bar  and  academics  find  it  difficult  to  understand  or  reconcile  the  hundreds 
of  cases  involving  this  issue.  But  they  will  be  able  to  understand  if  the  Board  is 
successful  in  setting  forth  in  simple  and  clear  language  what  is  necessary  for  a 
requested  single  location  unit  to  be  appropriate.  I  believe  that  the  Board  can 
save  the  taxpayers  (and  the  litigators'  clients)  money  by  clearly,  rather  than 
ambiguously,  setting  forth  the  circumstances  under  which  a  single  location  unit 
will  be  appropriate,  and,  tentatively,  that  it  is  proper  to  do  so. 

However,  as  noted  above,  the  comment  period  is  still  open  and  the  comments 
received  have  not  yet  been  reviewed  or  analyzed.  What,  if  any,  final  rule  will  be 
issued  will  not  be  determined  until  all  comments  have  been  received  and 
carefullv  considered. 


QUESTIONS  SUBMITTED  BY  REPRESENTATIVE  JAY  DICKEY 

Question.  Why  does  each  Presidential  Appointee  employ  either  a  confidential 
assistant  or  a  confidential  secretary  in  lieu  of  utilizing  a  staff  secretary  at  lesser 
cost? 

Answer.  The  grade  structure  for  the  position  is  commensurate  with  assigned 
duties,  which  are  at  a  higher  level  than  that  of  a  staff  secretary.  Confidential 
secretaries  or  assistants  employed  by  Board  Members  and  the  General  Counsel 
are  GS  -lis,  12s  and  13s.  This  status  as  "confidential"  secretaries  or  assistants 
reflects  the  fact  that  they  are  not  part  of  the  clerical  bargaining  unit.  Their  salaries 
are  commensurate  with  their  duties,  which  are  essentially  to  serve  as  office 
manager  to  the  Board  Member  or  General  Counsel  and  his/her  staff  and  to 
supervise  other  staff  clericals  as  well  as  to  perform  administrative,  scheduling, 
financial  management  and  records  management  duties  for  the  Board  Members 
or  General  Counsel. 
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Question.  Can  it  be  cost-justified  as  essential  for  each  Board  Member  to  employ 
a  Deputy  Chief  Counsel  when  case  production  is  reviewed  by  staff  attorney 
supervisors  as  well  as  by  each  Board  Member's  Chief  Counsel  prior  to 
presentation  to  a  Board  Member  for  his  or  her  additional  review? 
Answer.  At  the  outset,  we  point  out  that  the  Deputy  Chief  Counsel  does  not 
function  simply  as  an  additional  level  of  review  between  the  supervisory  staff 
attorney  and  the  Chief  Counsel.  Rather,  the  Deputy  Chief  Counsel  processes 
many  cases  directly  to  the  Board  Member  without  further  review  by  the  Chief 
Counsel.  Such  a  division  of  responsibilities  is  necessitated  by  the  enormous 
number  of  cases  a  Board  Member  must  act  upon.  During  the  past  twelve 
months,  for  example,  the  Board  received  1,387  cases  or  case  matters  which 
necessitated  the  assignment  or  review  by  the  81  rank  and  file  staff  attorneys  and 
first  line  supervisors  employed  by  the  Board  Members.  Of  these  1,387  case  or 
case  matters,  741  were  contested  unfair  labor  practice  cases,  contested 
Regional  Directors'  or  Hearing  Officers'  reports,  and  transferred  representation 
cases;  68  were  Review  Grants;  472  were  requests  for  review;  15  were  motions 
to  stay;  66  were  motions  for  reconsiderations;  23  were  motions  to  reopen;  and  2 
were  motions  to  modify.  In  order  to  deal  effectively  with  a  caseload  of  this 
magnitude,  a  Board  Member  needs  to  be  able  to  rely  on  the  advice  furnished  by 
two  key  legal  advisors,  the  Deputy  Chief  Counsel  and  the  Chief  Counsel. 

Furthermore,  a  central  function  of  the  Deputy  Chief  Counsel  is  that  of  "Staff 
Director"  responsible  for  managing  the  Board  Member's  career  staff  of  12  to  15 
attorneys  and  the  cases  assigned  to  them.  As  the  occupant  of  the  highest-level 
career  position  on  a  Board  Member's  staff  chosen  from  among  the  NLRB's  most 
experienced  attorneys,  the  Deputy  Chief  Counsel  is  uniquely  qualified  to  fulfill 
this  role.  As  noted  in  the  1991  General  Accounting  Office  report  on  the  NLRB, 
there  is  frequent  turnover  of  Board  Members  and  often  the  Board  Member 
position  is  vacant  for  significant  periods  of  time.  During  the  numerous  hiatus 
periods  between  Board  Members,  the  Deputy  Chief  Counsel  plays  a  critical  role 
in  maintaining  continuity  and  morale  on  the  staff.  When  a  new  Board  Member 
and  Chief  Counsel  arnve,  the  Deputy  Chief  assures  a  smooth  transition  so  that 
they  may  rapidly  begin  their  new  duties.  The  Deputy  Chief  is  the  one  person  on 
each  staff  in  a  position  to  monitor  the  status  of  all  its  cases.  By  functioning  as 
"Staff  Director, "  the  Deputy  Chief  Counsel  relieves  the  Chief  Counsel  and  the 
Board  Member  of  responsibility  for  a  significant  amount  of  managerial  and  day- 
to-day  supervisory  decisions  that  have  to  be  made  regarding  the  staff  attorneys, 
and  thus  leaves  them  free  to  do  the  job  they  are  primarily  responsible  for, 
deciding  cases  Accordingly,  in  many  ways,  the  Deputy  Chief  Counsel  is  the 
keystone  position  on  a  Board  Member's  staff. 

Question.  What  is  the  total  staffing  of  the  Office  of  Executive  Secretary?  Please 
provide  a  report  outlining  the  duties  of  each  employee  in  the  Office  of  Executive 
Secretary.  Are  you  satisfied  there  is  no  duplicative  work  or  non-essential  work 
being  conducted  in  the  Office  of  Executive  Secretary? 

Answer.  The  Office  of  the  Executive  Secretary  is  responsible  for  the 
administrative  management  of  the  Board's  judicial  affairs  and  involves  the 
performance  of  many  interrelated  functions,  including;  docketing  all  incoming  and 
outgoing  documents  related  to  casehandling;  ruling  on  requests  for  extensions  of 
time  and  timeliness  of  submissions;  assigning  cases  to  individual  Board 
Members  to  initiate  the  decision-making  process;  maintaining  computer-based, 
case-flow  records  and  utilizing  such  to  monitor  and  expedite  the  flow  of  cases 
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through  the  Board's  decision-making  process  and  to  supply  current  and  historical 
data  as  a  management  tool  to  facilitate  evaluation  and  improvement  of  that 
process;  drafts  and  issues,  in  the  absence  of  exceptions,  Board  Orders; 
scheduling  full  Board  agendas  and  preparing  minutes  of  action  taken;  scheduling 
cases  selected  by  the  Board  for  oral  argument  and  making  necessary 
arrangements;  and  issuing  and  serving  on  the  parties  all  Board  Decisions  and 
Orders,  having  first  review/ed  them  to  ensure  inclusion  v\/hen  appropriate  in  the 
Board's  bound  volumes,  and  broader  circulation  whenever  appropriate. 

The  staff  of  the  Office  of  the  Executive  Secretary  consists  of  tw/enty  (20) 
employees  whose  duties  are  briefly  described  as  follows: 

Executive  Secretary  and  Deputy  Executive  Secretary 

Oversees  Executive  Secretary's  Office  and  operations,  including  but  not  limited 
to,  case  management,  administration,  budget.  Freedom  of  Information  Act, 
Sunshine  Act,  Federal  Register,  interlocutory  appeals,  correspondence,  reports, 
inquiries.  Is  the  chief  administrative  officer  of  the  Board.  Acts  as  liaison  with 
groups  such  as  the  American  Bar  Association,  United  States  Chamber  of 
Commerce,  AFL-CIO  and  all  other  Agency  components. 

Associate  Executive  Secretary 

Responsible  for  the  day-to-day  processing  of  cases  before  the  Board  for 
decision,  from  assignment  to  issuance.  Handles  remands,  reconsiderations, 
general  Enforcement  matters  involving  Executive  Secretary's  Office. 
Responsible  for  the  preparation  of  statistical  analyses  and  casehandling  reports 
for  the  Board,  responsible  for  keeping  track  of  issues  pending  at  the  Board. 
Responsible  for  coordination  of  oral  arguments  and  Advisory  Panel  Meetings. 
Share  telephone  inquiries,  answering  correspondence,  handling  of  screens,  and 
the  handling  of  procedural  matters.  Act  as  the  Board's  contact  with  the  National 
Mediation  Board.  Share  the  acting  as  a  liaison  with  the  Board,  the  General 
Counsel,  Operations,  other  Agency  branches,  organized  entities,  and  general 
public.  Meets  with  foreign  visitors  and  gives  talks  to  larger  "foreign  groups,"  both 
at  the  request  of  the  Board  and/or  at  the  request  of  the  Labor  Department, 
FMCS,  and  State  Department. 

Associate  Executive  Secretary 

Specializes  in  representation  case  procedural  matters,  processing  interlocutory 
appeals  from  rulings  of  Regional  Directors  and  Hearing  Officers,  ruling  on 
extensions  of  time  requests  in  matters  that  may  be  filed  with  the  Board  on 
appeal,  shares  responsibility  and  authority  to  reject  briefs,  exceptions,  motions, 
appeals  and  other  documents  on  grounds  of  untimeliness,  failure  to  serve  other 
parties,  or  other  non-compliance  with  the  Board's  Rules  and  Regulations. 
Advises  the  Executive  Secretary  on  administrative  and  personnel  matters, 
serves  as  Board's  representative  on  Management  committees,  and  shares 
telephone  inquiries  and  answering  correspondence  from  the  general  public, 
parties  to  cases  before  the  Board  and  the  more  difficult  Congressional  inquiries. 
Prepares  and  delivers  presentations  to  foreign  visitors  with  respect  to  the  NLRB 
and  the  National  Labor  Relations  Act,  Federal  Mediation  and  Conciliation  Service 
programs.  Researches  LMR  issues  and  prepares  updates  of  labor  relations 
decisions  to  be  included  in  the  Developing  Labor  Law  Manual.  Prepares  special 
reports  for  the  Executive  Secretary. 
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Special  Assistant 

Acts  as  "office  manager"  for  the  immediate  Executive  Secretary's  Office, 
providing  necessary  supervision  and  administrative  support.  Prepares  EAJA 
information,  codes  Board  decisions,  proofs  formal  stipulations,  handles  Federal 
Register  procedures  and  prepares  necessary  Sunshine  certifications  regarding 
Board  meetings. 

Staff  Assistant 

Handles  Congressional  mail,  including  drafting  most  of  the  responses  for  the 
Executive  Secretary  and/or  for  the  Chairman.  Answers  telephone  calls  received 
by  the  Executive  Secretary's  Office  on  an  expert  basis,  handling  many  inquiries 
received  over  the  telephone.  Schedules  and  circulates  Board  Agendas  and 
Administrative  Agendas.  Prepares  and  maintains  the  "historic"  minutes  of  Board 
action.  Tracks  certain  cases,  including  work  jurisdictional  reports  and  stipulated 
records  Prepares  and  circulates  certain  case  handling  reports.  Maintains  the 
computerized  time  and  attendance  accounting  and  payroll  system.  Receives 
special  assignments  from  Executive  Secretary.  Catalogues  comments  to 
proposed  rules.  Custodian  of  Board  seal  and  on  Executive  Secretary's  behalf 
certifies  records,  documents  and  Board  orders  for  submission  to  courts  on 
enforcement  and  related  proceedings. 

Secretary  to  the  Executive  Secretary 

Provides  administrative  and  secretarial  support  to  the  Executive  Secretary. 
Answers  telephone  calls  received  by  the  Executive  Secretary's  Office,  handling 
the  many  inquiries  received  over  the  telephone.  Prepares  the  Executive 
Secretary's  official  notes  after  Board  Agendas  Assists  the  Staff  Assistant  on  a 
daily  basis  and  in  her  absence  assumes  the  duties.  Handles  Sunshine  Act  and 
FOIA  inquiries,  including  annual  reports  to  Congress.   Handles  incoming  mail. 

Secretary  to  Deputy  Executive  Secretary 

Provides    secretarial    support    to    the    Deputy    Executive    Secretary    and    the 

Associate    Executive    Secretaries.       Answers    calls    and    makes    appropriate 

referrals. 

Legal  Clerks 

Responsible  for  making  up  Executive  Secretary  Representation  case  cards,  and 
for  bringing  in  R  cases.  Responsible  for  recording  all  R  case  exceptions  and  all 
R-case  documents,  and  for  forwarding  appropriate  documents  to  the  respective 
Board  Member  staffs.  Responsible  for  distribution  of  case  assignments  for  the 
Board.  Responsible  for  recording  (both  on  the  cards  and  in  the  ES  computer 
system)  all  drafts,  memos,  responses,  etc.  circulated  by  the  Board  acted  on  by 
the  Board  Members.  Responsible  for  ascertaining  when  the  cases  are  ready  for 
conforming.  Responsible  for  the  preparation  of  the  "R  case"  portion  of  the 
monthly  balance  sheet. 

Legal  Assistant 

Responsible  for  tracking  the  ALJDs,  motions  for  summary  judgment,  remand, 
and  reconsideration.  Responsible  for  preparing  the  remand  and  the 
reconsideration  letters.  Responsible  for  assisting  casehandling  Associate 
Executive  Secretary  on  her  statistical  and/or  processing  reports,  and  maintains 
the  monthly  disposal  sheets  used  in  computing  the  C  case  balance  sheet. 
Assists   the    legal    clerks    in    the    recording    of   case    processing    information. 
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Responsible  for  recording  all  exceptions  and  all  documents  on  the  "ES"  cards, 
and  for  forwarding  these  documents  to  the  appropriate  staffs.  Records  and 
keeps  track  of  "counted"  issued  C  cases. 

Chief  of  Docket.  Order,  and  Issuance  Section: 

Oversees  the  functions  of  the  Docket,  Order,  and  Issuance  Sections.  Prepares 
specialized  and/or  complex  orders  for  the  Executive  Secretary's  Office  and  for 
Board  Members'  staffs.  Acts  as  administrative  officer  for  this  Section. 

Supervisory  Legal  Clerk 

In  absence  of  the  Chief  of  the  Docket,  Order,  and  Issuance  Section,  acts  as 
Chief  of  this  section.  Responsible  for  initial  processing  of  motions  for  summary 
judgment,  including  the  initiation  of  calls,  the  preparation  of  Orders  of  Transfer, 
and  the  subsequent  issuance  of  these  Orders.  Records  IO(j)  information,  court 
opinions,  and  certification  memos  in  the  CHIPS  computer.  Responsible  for 
recording  into  the  CHIPS  computerized  system  the  issuance  of  all  cases  issued 
by  this  Section. 

Legal  Technicians 

Responsible  for  the  issuing  the  Washington  DC,  the  Atlanta,  and  the  New  York 
City  ALJDs,  including  making  up  of  the  Order  Section  card  and  the  recording  of 
the  cases  in  the  CHIPS  computer  system.  Responsible  for  the  drafting  and 
issuance  of  pio  forma  adoption  of  ALJDs  and  of  RD  reports.  Responsible  for  the 
drafting  of  formal  stipulations.  Responsible  for  the  issuance  of  R-Unit  decisions. 
Responsible  for  the  preparation  of  necessary  specialized  orders  in  C  cases  and 
R  cases. 

Senior  Order  Writer 

Shares  the  duties  of  the  Legal  Technicians,  but  specializes  in  drafting  the  more 

difficult  orders. 

Legal  Clerk.  Issuance: 

Responsible  for  the  issuance  of  all  published  Board  decisions.  Responsible  for 
the  coordination  of  the  issuance  of  cases  with  Judges,  Case  Records,  Editorial, 
Reproduction,  and  the  Mail  Room.  Acts  as  a  liaison  with  the  Chief  Administrative 
Law  Judge  and  his  immediate  staff  on  administrative  matters  pertaining  to  the 
issuance  of  ALJDs.  Responsible  for  keeping  track  of,  and  for  walking  around  of, 
formal  settlements. 

Legal  Clerks.  Docket: 

Responsible  for  the  correspondence  initiated  by  the  Docket  Section. 
Responsible  for  initiating  R  case  Order  Sections  cards  and  for  preparing  for  the 
casehandling  Associate  Executive  Secretary  the  incoming  R  cases.  Responsible 
for  recording  all  incoming  documents,  both  on  the  Order  Section  cards  and  in  the 
CHIPS  computerized  system,  and  for  recording  any  incoming  motions,  including 
for  extensions  of  time,  for  page  limits,  etc.  Responsible  for  sending  out  (and  for 
appropriate  recording)  any  resolution  thereof. 

We  are  satisfied  that  there  is  no  duplicative  work  or  non-essential  work  being 
conducted  in  the  Office  of  the  Executive  Secretary. 

Question.  Please  list  each  daily,  weekly,  monthly  annual  or  other  periodic  report 
prepared  by  the  Office  of  Executive  Secretary  for  any  purpose  whether  internal 
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to  the  Board  or  for  external  reporting  purposes  with  an  explanation  for  the  need 
for  each. 

Answer.  The  following  is  a  list  of  all  the  daily,  weekly,  monthly,  annual  or  other 
periodic  report  prepared  by  the  Office  of  Executive  Secretary  for  any  purpose 
whether  internal  to  the  Board  or  for  external  reporting  purposes: 

(1)  Monthly  Balance  Sheet  -  monthly,  used  for  internal  purposes;  reflects 
all  cases  coming  in  for  formal  decision  and  all  cases  issuing  as  counted  cases: 
reflects  the  Board's  "inventory"  of  pending  caseload. 

(2)  Drafts  into  circulation  -  monthly,  used  for  internal  purposes:  reflects  a 
measure  of  action  (drafts  circulated)  by  the  Board;  delineates  for  the  Board  the 
distribution  of  pending  cases  by  stage  of  action. 

(3)  Contested  NLRB  Decisions  Issued  and  Pending,  FY  1972  -  FY  1995 
periodically,  this  compilation  was  prepared  for  external  use  and  reflects  data 
adduced  from  twenty-three  years'  worth  of  monthly  balance  sheets. 

(4)  One  Member  Only  -  twice  a  month,  used  for  internal  case  processing. 

(5)  Cases  Overdue  in  Stage  I  -  twice  a  month,  used  for  internal  case 
processing. 

(6)  Cases  Overdue  in  Stage  II  -  twice  a  month,  used  for  internal  case 
processing 

(7)  Stage  III  cases  by  Board  Members  -  monthly,  used  for  internal  case 
processing. 

(8)  Stage  III  cases  (in  circulation)  more  than  30  days  -  monthly,  used  for 
internal  case  processing. 

(9)  Oldest  to  Newest  Pending  Cases  -  monthly  and  periodically,  used  for 
internal  case  processing. 

(10)  Status  of  Board  Agenda  Cases  -  periodically,  for  internal  case 
processing. 

(11)  Requests  for  Substitution  and  /or  Participation  -  periodically,  used  for 
internal  case  processing. 

(12)  Related  cases/Full  Board  cases  -  periodically,  used  for  internal  case 
processing. 

(13)  Cases  by  Issues  -  ex:  Beck  -  periodically,  used  for  internal  case 
processing. 

(14)  Speed  Team  Cases  (Status)  -  monthly  and  annually,  used  for  case 
processing. 

(15)  Speed  Team  Cases,  capsulized  statistical  analysis  -  monthly  and 
annually,  used  for  internal  case  processing. 
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(16)  Median   Days,   C  cases,  ALJD  cases,   R  cases  -  monthly  and 
annually,  used  for  internal  purposes  of  case  processing. 

(17)  Median  Days,  motions  for  summary  judgment,  Solicitor  -  monthly  and 
annually,  used  for  internal  case  processing. 

(18)  Median   Days,   motion  for  summary  judgment  and   Speed  Team 
Cases  -monthly  and  annually,  used  for  internal  case  processing. 

(19)  Pending  Speed  Team  Cases  and  Drafts-ln-Lieu  -  monthly,  used  for 
internal  case  processing. 

(20)  6-6-6  Cases  -  periodically,  used  for  internal  case  processing. 

(21)  Analysis  of  Pending  Cases  -  periodically,  used  for  internal  case 
processing. 

(22)  Annual  FOIA  report  -  yearly,  used  for  external  purposes,  required  by 
law. 

(23)  Annual  Pxeport  -  Sunshine  Act  -  yearly,  used  for  external  purposes, 
required  by  law. 

Question.  How  many  layers  of  review  must  a  case  pass  through  between 
assignment  to  a  staff  attorney  and  ultimate  review  and  execution  by  a  Board 
Member? 

Answer.  The  number  of  attorneys  involved  in  reviewing  and  preparing  a  case 
prior  to  decision  is  in  large  part  a  function  of  the  difficulty  of  the  case.  For 
example,  the  simplest  case  at  the  Board  is  placed  on  an  expedited  processing 
track  and  typically  is  reviewed  by  only  one  before  it  is  presented  to  the  Board 
Member.  Cases  involving  more  difficult  issues  may  be  reviewed  by  two  people 
before  submission  to  the  Board  Member.  In  the  most  challenging  cases  and  in 
the  cases  assigned  to  each  of  the  Board  Members  for  preparation  of  a  decision 
by  their  respective  staffs,  the  cases  are  typically  reviewed  by  a  supervisor,  the 
Deputy  Chief  Counsel,  and  the  Chief  Counsel  before  submission  to  the  Board 
Member. 

An  important  advantage  of  the  present  system  is  that  it  enables  the  Board 
Member  to  decide  cases  with  confidence  that  all  factual  and  legal  issues  have 
been  noted  and  fully  researched.  Given  the  need  to  curtail  expenditures, 
however,  the  Board  is  committed  to  reducing  the  levels  of  review.  Accordingly, 
the  Board,  through  a  management  Streamlining  Committee  comprised  of  senior 
career  managers  is  reexamining  its  case-handling  procedures  and  has  already 
made  significant  modification  with  a  principal  object  of  decreasing  the  layers  of 
review  where  feasible.  For  example,  as  noted  in  our  strategic  plan,  the  Board 
has  reduced  the  FTEs  devoted  to  Board  staff  supervisory  functions  by  20%. 

Question.  How  many  regional  and  resident  offices  does  your  Agency  maintain? 
Answer.  The  Agency  maintains  52  field  offices:  33  Regional  Offices,  17 
Resident  Offices  and  2  Subregional  Offices.  The  scope  of  our  field  organization 
is  appropriate  to  our  mission  as  the  only  Agency  administering  the  nation's  basic 
labor  management  relations  law, 
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These  field  offices  are  staffed  by  1,400  professional  and  clerical  employees 
engaged  in  direct  delivery  of  service  to  the  public  by  processing  the  nearly 
40,000  cases  filed  each  year.  Administrative  support  services  are  centralized  in 
headquarters.  Each  field  office  consists  of  professional  offices,  hearing  and/or 
conference  rooms  for  trials  and  representation  case  hearings,  a  legal  library,  a 
small  supply  and  copier  room,  minimum  clerical  work  space  and  a  secure 
reception  area.  Because  of  the  nature  of  field  investigations  and  litigation,  a 
proper  balance  between  space  costs  and  travel  costs  is  necessary.  The 
establishment  and  maintenance  of  field  offices  is  based  upon  a  careful  analysis 
of  cost  and  availability  to  the  public,  including  the  number  of  case  filings  within  a 
metropolitan  area  and  its  suburban  commuting  area;  the  proximity  of  other 
Agency  offices;  the  cost  of  the  space  rental  versus  the  cost  of  travel  from  other 
offices;  and  the  time  necessary  to  travel  from  a  remote  office  site.  An  additional 
factor  which  has  historically  favored  a  more  dispersed  presence  in  smaller  cities 
throughout  the  United  States,  is  that  we  can  achieve  significantly  lower  rents  to 
house  the  same  work  force  and  still  be  closer  to  the  work  to  be  processed. 

The  Agency  has  no  "District"  Offices  that  are  similar  to  the  "Regional  Offices"  of 
many  other  federal  agencies  and  departments;  rather  it  has  one  such  division 
located  in  headquarters.  Thus,  the  direct  supervision  of  the  33  field  Regional 
Directors  is  centralized  in  our  Division  of  Operations-Management,  headed  by  an 
Associate  General  Counsel,  reporting  directly  to  the  General  Counsel,  and  his 
professional  staff  of  17.  At  present,  because  of  attrition,  that  total  managerial 
staff  is  limited  to  12.  The  same  is  true  for  procurement,  personnel,  management 
information,  budget,  finance  and  other  administrative  support  services,  which  in 
other  agencies  are  often  found  duplicated  in  geographically  dispersed  district  or 
"regional"  offices. 

In  addition  to  the  cost  and  service  factors  described  above,  another  factor  which 
is  critical  to  the  decision  to  establish  or  maintain  a  Regional  Office  is  the  amount 
of  decisional  work  which  can  be  reasonably  expected  of  a  Regional  Director. 
Regional  Directors  exercise  authority,  on  behalf  of  the  General  Counsel,  to 
dismiss,  issue  complaint  on,  or  settle  unfair  labor  practice  charges.  Further, 
under  the  1959  Landrum-Griffin  amendments,  the  Directors  exercise  authority  on 
behalf  of  the  Board  to  issue  decisions  in  representation  cases.  Not  only  must 
these  individuals  have  the  highest  of  qualifications  to  carry  out  these 
responsibilities,  but  there  must  be  sufficient  Directors  so  that  the  delegation  of 
authority  can  be  exercised  over  a  reasonable  universe  of  cases.  On  average, 
our  Directors  are  responsible  for  approximately  1.000  unfair  labor  practice  case 
determinations  and  200  representation  case  determinations  each  year  in 
addition  to  numerous  other  casehandling  determinations  in  such  matters  as 
injunctions,  compliance  cases,  bankruptcy  cases,  etc.  Each  NLRB  Regional 
Director  decides  5  cases  on  average  each  day,  in  addition  to  the  many  other 
demands  associated  with  running  a  mid-size  law  office. 

The  reason  why  some  Regional  Offices  are  larger  than  others  is  primarily  a 
result  of  travel  and  distance  factors.  The  greatest  density  of  case  filings  occurs 
in  the  metropolitan  areas  of  New  York,  Los  Angeles,  San  Francisco/Oakland  and 
Chicago.  As  a  result,  a  large  office  (e.g..  Chicago)  may  cover  a  radial  area  of 
only  40  miles  and  yet  be  one  of  our  largest  offices.  Or  case  filings  may  be  so 
numerous  so  as  to  warrant  multiple  Regions  within  the  same  metropolitan  area 
(e.g..  New  York,  Los  Angeles  and  San  Francisco/Oakland).    On  the  other  hand, 
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some  offices  may  be  smaller  and  cover  large  geographic  areas  because  of  the 
low  density  of  case  filings. 

Our  satellite  offices  are  even  smaller  and  leaner  and  focus  on  investigation, 
settlement  and  litigation,  with  decisional  and  managerial  activity  taking  place  at 
the  Regional  Office.  Our  satellite  offices  have  one  working  supervisor  and  from 
1  to  8  other  agents.  Typically  these  offices  have  1  to  3  clericals  and  overall 
space  is  relatively  small.  It  is  uniformly  more  cost  effective  to  service  such  cases 
from  a  satellite  office  than  from  a  remote  Regional  Office. 

In  1988,  we  performed  an  exhaustive  study  of  the  efficiencies  of  our  field  office 
structure  and  redesigned  that  structure  to  best  balance  caseload  among 
Regions,  minimizing  travel  costs  and  travel  time.  At  the  present  time  we  are 
developing  a  plan  to  replace  about  5  to  10  Resident  Offices  with  a  work-at- 
home/resident  agent  concept,  which  we  estimate  will  save  between  $200,000 
and  $300,000  per  year  in  rent  annually. 

It  was  suggested  at  the  hearing  that  33  Regional  Offices  was  a 
disproportionately  large  number  as  compared  to  OSHA.  Without  intending  to 
comment  on  the  appropriateness  of  OSHA's  field  office  structure,  we  would  like 
to  clarify  our  understanding  of  it.  While  it  is  true  that  OSHA  has  10  "Regional 
Offices",  each  of  these  oversees  a  substantially  larger  number  of  subordinate 
field  offices.  It  may  well  be  that  those  dispersed  "Regional  Offices",  in  addition  to 
performing  some  program  functions,  provide  much  of  the  managerial  oversight, 
technical  assistance  and  administrative  support  that  we  provide  directly  from 
Headquarters.  We  understand  that  OSHA's  field  structure,  in  addition  to  its  10 
Regional  Offices,  is  comprised  of  67  Area  Offices  and  25  State  Plan  States. 

While  we  believe  our  office  structure  is  efficient  and  appropriate,  we  are 
continuing  to  examine  ways  to  reduce  space  costs  in  a  reasonable  and 
responsible  manner. . 

Question.  Which  regional  and  resident  offices  will  you  close  and  when  will 
closure  occur? 

Answer.  The  Agency  has  initiated  a  plan  to  either  close  or  significantly  reduce 
the  space  requirements  for  5-10  of  our  Resident  Offices.  We  would  not  reduce 
the  number  of  agents  working  in  most  of  those  locations  as  the  case  intake  fully 
justifies  the  presence  of  agents  resident  in  those  locales.  Rather,  as  an 
extraordinary  measure  to  curtail  costs,  we  are  proposing  to  utilize  "work-at- 
home",  and  a  possible  shared  work  space  arrangement  to  reduce  our  space 
costs  in  those  cities  by  about  70  percent.  We  would  hope  to  conclude  our  plan 
and  meet  our  obligation,  as  required  by  law,  to  negotiate  with  the  labor 
organization  which  represents  our  field  employees,  within  the  next  2  months. 
Thereafter,  under  GSA  regulations,  we  may  not  be  released  from  our  lease 
obligations  for  120  days. 

Question.  What  is  the  basis  for  making  a  determination  to  close  a  regional  or 
resident  office? 

Answer.  A  determination  to  maintain  or  close  a  Regional  or  Resident  office  (and 
whether  to  maintain  a  presence  there)  is  normally  based  upon  the  amount  of 
work  to  be  processed  in  the  immediate  urban  and  suburban  area  involved,  the 
costs  of  space  and  the  costs  and  time  involved  in  travel  if  the  area  is  to  be 
services  from  a  more  remote  field  office.    Generally,  because  of  the  nature  of 


Bl 


117 


field  investigations  and  litigation,  a  proper  balance  between  space  costs  and 
travel  costs  is  necessary.  The  establishment  and  maintenance  of  field  offices 
has  always  been  based  upon  a  careful  analysis  of  cost  and  service  to  the  public, 
including  but  not  limited  to  the  number  of  case  filings  within  a  metropolitan  area 
and  its  suburban  commuting  area;  the  proximity  of  other  existing  Agency  offices; 
the  cost  of  the  space  rental  versus  the  cost  of  travel  to  service  the  area  from 
other  offices;  the  travel  time  necessary  to  service  the  area  from  a  remote  office 
site;  and  the  overall  balance  of  work  units,  staff  and  managerial  responsibility  for 
all  offices  servicing  contiguous  offices.  An  additional  factor  which  has  historically 
favored  a  more  dispersed  presence  in  smaller  cities  throughout  the  United 
States,  is  that  we  can  achieve  significantly  lower  rents  to  house  the  same  work 
force  and  still  be  closer  to  the  work  to  be  processed. 

Question.  Within  the  Office  of  the  General  Counsel,  how  many  persons  are 
employed  in  the  Division  of  Administration? 

Answer.  As  of  February  2,  1996,  177  persons  were  employed  in  the  Division  of 
Administration.  Since  1980,  the  NLRB  has  experienced  an  overall  decrease  in 
FTE  of  about  30  percent.  In  the  Division  of  Administration,  FTE  has  been 
reduced  by  132,  over  42  percent.  In  the  two  most  recent  fiscal  years,  the 
Division  of  Administration  has  lost  30  staff.  There  have  been  only  three  new  hires 
from  outside  the  division.  The  remaining  vacancies  were  never  filled  and  most  of 
the  duties  performed  by  those  individuals  have  been  reassigned  to  other  staff. 

Question.  What  is  the  director's  total  office  space,  including  her  office  and 
conference  room,  secretarial/reception  area,  and  the  offices  of  her  Deputies? 
Answer.  The  total  square  footage  for  the  Director  of  Administration's  office  suite 
is  2,955  square  feet.  This  includes  the  Director's  office,  the  office  of  the  Deputy 
Director,  and  4  professionals'  offices,  one  of  which  is  vacant  and  another  of 
which  is  occupied  by  a  detailee  from  another  agency  on  an  executive 
development  assignment.  It  also  includes  space  for  files  and  storage,  a 
conference  room  utilized  routinely  by  all  headquarters  personnel,  a  reception 
area,  space  for  three  clericals  (one  of  which  is  currently  vacant),  and  internal 
corridor  space. 

Question.  Have  you  considered  alternatives  to  maintaining  a  printing  group  and 
editorial  and  publications  section? 

Answer.  For  many  years,  the  NLRB  maintained  its  own  printing  plant  at  605  G 
Street,  NW,  as  a  component  of  the  Administrative  Services  Branch  (now  the 
Library  and  Administrative  Services  Branch).  Recognizing  that  high-speed 
copiers  and/or  contractors  could  handle  most  of  the  Agency's  printing  needs,  the 
Agency  closed  the  plant  in  1988.  All  but  three  of  the  employees  retired  upon  its 
closing.  The  remaining  three  employees  were  transferred  to  our  previous 
headquarters  on  Pennsylvania  Avenue  (one  of  those  three  employees  has  since 
retired  and  has  not  been  replaced).  This  move  not  only  saved  FTE,  but  allowed 
us  to  release  the  G  Street  space  to  GSA,  and  to  declare  as  excess  equipment 
that  had  exceeded  its  operating  life  and  would  have  needed  replacing  at  a 
considerable  cost  to  the  Agency.  We  believe  that  our  current  setup  adequately 
meets  our  needs  and  is  consistent  with  what  most  businesses  use  today  to  meet 
their  printing/copying  requirements. 

In  FY  1992,  the  NLRB  replaced  its  aging  and  technologically-outdated  ATEX  text 
processing  system  in  the  Editorial  and  Publications  Services  Section  with  the 
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PC-based  Microcomp  system.  The  advantages  gained  by  the  installation  of  this 
new  system  were  threefold.  First,  it  allowed  us  to  eliminate  the  Copy  Preparation 
unit.  Second,  we  were  able  to  reduce  The  amount  of  space  that  would  have  been 
needed  in  the  Franklin  Court  building  for  the  Editorial  Section  (the  ATEX  system 
required  a  separate  computer  room,  with  its  own  cooling  system,  and  the  Copy 
Preparation  Unit  also  would  have  required  its  own  space).  Third,  we  were  finally 
able  to  eliminate  our  backlog  of  Bound  Volumes,  which  had  existed  for  over  10 
years. 

Installation  of  the  Microcomp  system  allowed  us  to  decrease  the  cost  of 
producing  a  Bound  Volume.  However,  we  would  like  to  note  that  because  we  are 
required  to  use  GPO  for  all  our  pnnting  needs  for  such  items  as  our  Bound 
Volumes,  we  are  prevented  from  exploring  any  other  printing  alternatives  which 
might  be  less  expensive  than  GPO. 

Question.  Have  you  examined  whether  there  are  less  expensive  ways  to 
conduct  administrative  services  through  technology  or  by  contracting  with  the 
private  sector? 

Answer.  The  Division  of  Administration  has  sought  opportunities  to  streamline 
both  personnel  and  work  processes,  and  has  relied  heavily  on  automation  to 
help  us  achieve  these  goals.  Following  are  descnptive  examples. 

NFC  (National  Finance  Center)  Conversion 

Prior  to  the  NLRB's  conversion  to  the  NFC  system  for  payroll  and  personnel 
services,  the  Agency's  payroll  services  were  provided  through  a  contract  with  the 
Department  of  Treasury  for  use  of  its  non-integrated,  automated  Treasury  Payroll 
Information  System  (TPIS).  Personnel  information  services  were  provided  by  a 
totally  separate  system,  the  Air  Force's  Personnel  Management  Information 
Telecommunications  System  (PERMITS).  After  being  notified  by  Treasury  that  it 
would  no  longer.be  providing  the  aforementioned  automated  services,  the 
Agency  chose  the  National  Finance  Center's  system  run  by  the  Department  of 
Agriculture  as  the  replacement  system. 

As  a  result  of  the  NFC  conversion,  the  Division  had  to  combine  certain  functions 
and  reorganize  in  order  to  better  utilize  resources.  The  Payroll  Office,  Finance 
Branch,  was  merged  with  the  Reports,  Processing  and  Files  Unit,  Personnel 
Operations  Section,  which  was  responsible  for  processing  Agency  personnel 
information.  The  merger  resulted  in  the  creation  of  the  Payroll/Personnel 
Systems  unit.  Personnel  Operations  Section,  Personnel  Branch.  The  conversion 
to  the  NFC  system  and  reorganization  afforded  the  Division  the  opportunity  of 
becoming  much  more  efficient  in  such  areas  as; 

♦  Time  and  Attendance:  PC-TARE  allows  us  to  electronically  enter  time  and 
attendance  data  directly  from  time  and  attendance  clerk  locations  (both  in 
headquarters  and  the  field);  which  has  eliminated  the  need  to  collect, 
consolidate,  and  enter  time  and  attendance  data  from  one  central 
headquarters'  location,  as  was  the  case  with  the  TPIS  system. 

♦  Preparation  of  Checks  Schedules:  The  CHECKS  systems  has  eliminated  the 
frequent  need  for  the  manual  preparation  of  check  schedules  to  Treasury  for 
the  issuance  of  checks,  thereby,  also  eliminating  the  errors  that  were  inherent 
in  the  previous  system. 
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♦  The  Editing  of  Payroll  Data:  Because  of  the  integrated  system  we  no  longer 
have  to  edit  payroll  data  against  the  personnel  data  for  cross-matching 
purposes,  etc.  This  has  substantially  reduced  the  error  rate  of  such  actions 
and  provided  for  a  more  efficient  and  effective  system  for  processing 
payroll/personnel  actions. 

The  conversion  to  the  NFC  Payroll  system  has  also  resulted  in  the  following: 

♦  The  correction  of  an  employee  leave  error  rate  of  approximately  40%,  which 
had  existed  for  about  seven  years  prior  to  the  conversion. 

♦  The  elimination  of  the  manual  preparation  of  payment  schedules.  The  NFC 
system  automatically  controls  the  issuance  of  checks,  monitoring  such  things 
as  the  issuance  of  duplicate  checks,  the  requesting  of  replacement  checks, 
etc. 

♦  The  rejection  of  all  time  and  attendance  data  for  any  employee  who  does  not 
have  a  personnel  action  in  the  data  base.  This  alerts  personnel  of  the  need  to 
contact  the  originating  office  and  request  the  appropriate  personnel  action(s), 
etc. 

NFC  provides  a  full  range  of  payroll  services  that  has  led  to  staff  savings  in  the 
processing  of  payroll  and  personnel  actions,  as  well  as  in  system  maintenance. 
Therefore,  by  using  the  integrated  NFC  automated  payroll/personnel  system,  we 
combined  and/or  reduced  resources  while  substantially  improving  services. 

FMIAS  (Financial  Management  Information  Accounting  System) 

The  Finance  Branch  installed  a  new  accounting  system  (FMIAS)  a  little  over  four 
years  ago.  As  the  staff  has  become  more  proficient  with  the  system, 
management  has  been  able  to  downsize  and  streamline.  In  the  past  two  years, 
the  branch  has  been  downsized  by  5  positions  (about  20  percent),  including  the 
elimination  of  three  supervisory  positions. 

New  Automation  Projects 

Employee  Express.  Employee  Express  is  a  six  month  0PM  pilot  program 
which  allows  an  employee  immediate  access  to  his/her  own  personnel/payroll 
information,  as  well  as  the  ability  to  make  certain  changes  to  that  information. 
Employee  Express  will  reduce  processing  time  and  has  the  potential  to 
significantly  reduce  paper  work  generated  by  the  types  of  actions  covered  in  the 
pilot  program. 

E-Mail.  E-Mail  has  had  a  significant  impact  upon  the  Division  of  Administration 
and  has  changed  the  way  we  conduct  business.  We  have  the  ability  to  store 
information,  communicate  with  field  offices,  and  communicate  urgent  information 
to  all  employees  at  a  moment's  notice  via  bulletin  board  announcements.  E-mail 
has  allowed  us  to  operate  more  efficiently  and  provide  timely  response  to 
customer  needs. 

Bar-coding  of  NLRB  Case  Files.  The  bar-coding  of  NLRB  official  case  files  and 
records  will  allow  for  speedy  provision  of  case  files  to  headquarters  attorneys 
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and  the  Judge's  Division.  The  Case  Records  Unit  will  also  function  more 
efficiently  in  an  electronically  controlled  environment.  Once  the  system  is  fully 
implemented,  it  should  save  two  FTE.  Prior  to  installation  of  the  bar  coding 
system,  our  case  records  were  managed  in  a  paper  environment  with  very  little, 
if  any,  security  or  reporting-and-tracking  capability.  The  bar-coding  system 
addresses  these  problems  by  providing  item-level  control  of  all  case  files  and  a 
method  for  determining  a  case  file's  location  at  any  given  time.  We  are  now  in 
the  process  of  bar  coding  case  files  and  expect  to  have  the  system  operational 
within  the  next  several  months. 

Privatization 

The  Division  of  Administration  also  conducted  a  preliminary  review  of  several 
administrative  areas  with  the  idea  of  possibly  contracting  with  the  private  sector 
for  those  services.  Those  were:  mail,  transportation  (leased  car),  and 
warehousing.  Our  preliminary  review  revealed  that  our  costs  for  providing  these 
in-house  were  probably  about  the  same  as  an  outside  contractor  would  charge, 
with  minimal  savings  to  be  achieved.  However,  we  have  made  a  decision  to 
eliminate  use  of  the  leased  car  for  passenger  transportation  and  will  continue  to 
review  those  and  other  functions  in  the  division  which  might  lend  themselves  to 
privatization. 

Question.  Have  you  eliminated  duplicate  practices  and  procedures?  For 
example,  why  are  performance  evaluations  reviewed  both  by  the  personnel 
branch  within  the  Division  of  Administration  as  well  as  by  the  Division  of 
Operations-Management? 

Answer.  The  NLRB's  Office  of  the  Inspector  General  conducted  a  review  in 
FY  1995  to  ascertain  whether  an  overlapping  of  administrative  functions  existed 
between  The  Division  of  Administration  and  the  Division  of  Operations 
Management.  The  Inspector  General  concluded  that,  while  there  was  overlap  in 
some  personnel-refated  functions,  the  Division  of  Administration  and  the  Division 
of  Operations  Management  were  not  duplicating  each  other's  efforts. 
Nevertheless,  they  are  presently  reviewing  their  respective  functions  generally  in 
an  attempt  to  further  streamline  those  functions.  Performance  appraisals 
reviewed  by  the  Division  of  Operations-Management  staff  are  not  also  being 
reviewed  by  personnel  in  the  Division  of  Administration.  The  Personnel  Branch 
serves  as  the  sole  custodian  of  the  Official  Personnel  Folder  of  all  Agency  staff, 
which  includes  the  summary  rating  sheet  of  field  attorneys  and  field  examiners 
as  well  as  the  complete  appraisals  for  attorneys  and  examiners  assigned  at 
headquarters  in  accordance  with  5  CFR  293.402. 

Question.  Chairman  Gould,  you  received  $1,220.34  in  travel  reimbursements 
from  the  AFL-CIO  since  the  beginning  of  your  chairmanship  while  the  AFL-CIO 
has  made  20,411  filings  with  the  NLRB,  according  to  the  Board's  1993  annual 
report.  In  light  of  the  fact  that  the  NLRB  is  a  neutral  arbiter  of  cases,  how  can  you 
justify  accepting  any  funds  from  the  AFL-CIO  when  you  have  so  many  of  their 
cases  before  the  agency  to  which  you  have  a  fiduciary  duty? 
Answer.  31  USC  1353  allows  agencies  (not  individual  employees)  to  accept 
reimbursement  from  non-Federal  sources  for  the  travel  expenses  of  their 
employees  for  attendance  at  a  meeting  or  similar  function.  In  the  case  of  the 
reimbursement  from  the  AFL-CIO,  it  was  accepted  by  the  NLRB  and  not 
Chairman  Gould  personally. 


V 


121 


The  AFL-CIO  is  not  a  party  to  cases  before  the  Agency.  Even  though  unions 
affiliated  with  the  AFL-CIO  have  cases  pending  before  the  Agency,  a 
determination  was  made  by  the  DAEO  that  reimbursement  under  31  USC  1353 
was  acceptable  as  the  Chairman  was  speaking  before  a  large  group  in  his  official 
capacity  about  the  NLRB  and  its  activities  in  general  and  not  about  any  specific 
AFL-CIO  case.  Likewise  the  NLRB  has  accepted  reimbursement  from  such  other 
groups  as  the  South  Carolina  Chamber  of  Commerce  and  the  Massachusetts 
Health  Care  Human  Resources  Association  in  conjunction  with  Chairman 
Gould's  speaking  engagements. 

Our  Presidential  Appointees  are  frequently  invited  to  give  speeches  at 
conferences  and  seminars  sponsored  by  both  union  and  management  groups. 
Many  of  these  conferences  and  seminars  are  attended  by  participants  from  both 
labor  and  management.  Over  the  years,  a  number  of  organizations  have  offered 
to  reimburse  the  Agency  when  they  have  invited  employees  to  attend 
conferences  or  seminars  for  the  sole  purpose  of  speaking  to  the  participants,  but 
prior  to  the  passage  by  Congress  of  31  USC  1353,  the  Agency  was  unable  to 
accept  these  reimbursements. 

Under  the  implementing  regulations  for  31  USC  1353,  the  reimbursement  of 
expenses  must  be  approved,  prior  to  taking  the  travel,  by  a  designated  agency 
approving  official.  At  the  NLRB,  the  Chairman  serves  as  the  approving  official 
for  himself  and  his  staff.  The  offer  for  reimbursement  must  also  be  concurred  in 
by  the  Designated  Agency  Ethics  Official  (DAEO),  who  may  disqualify  a  source 
from  providing  reimbursement  based  on  a  conflict  of  interest. 

Organizations  such  as  the  AFL-CIO  are  not  prevented  from  providing 
reimbursement  for  travel  expenses  as  long  as  an  authorized  agency  approving 
official  performs  a  conflict-of-interest  analysis  in  all  cases.  This  would  include 
considering  such  factors  as:  the  identity  of  the  source  providing  the 
reimbursement;  the  purpose  of  the  meeting  or  similar  function;  the  identity  of 
other  expected  participants;  the  nature  and  sensitivity  of  any  matter  pending  at 
the  agency  affecting  the  interests  of  the  non-Federal  source;  the  significance  of 
the  employee's  role  in  any  such  matter;  and  the  monetary  value  and  character  of 
the  travel  benefits  being  offered.  As  the  DAEO  is  the  concurring  official  in  all 
requests  for  the  acceptance  of  travel  reimbursements,  the  conflict-of-interest 
analysis  is  performed  by  her  before  any  approval  is  given. 

Question.  I'd  like  to  address  the  effect  of  10(j)s  on  the  operation  of  the  NLRB. 
First,  in  your  opinion  has  there  been  any  effect  upon  the  operation  of  the  NLRB 
as  a  result  of  the  increased  use  of  these  injunctions?  Haven't  you  had  to  redirect 
resources  away  from  other  activities  to  handle  the  increased  use  of  injunctive 
relief  by  the  NLRB?  Is  it  fair  to  say  that  the  ever-increasing  number  of  injunctions 
is  a  major  contributing  factor  to  the  ever-increasing  backlog  of  cases  that  you  are 
trying  to  deal  with  and  that  in  turn  forms  the  basis  for  your  request  for  additional 
taxpayer  dollars? 

Answer.  [Chairman  Gould]  With  regard  to  the  Board  in  Washington,  the  backlog 
of  cases  is  not  increasing.  Indeed  the  backlog  is  decreasing  at  a  historical  low, 
i.e.,  the  lowest  number  of  cases  that  have  been  part  of  our  backlog  since  1974. 
We  have  not  directed  our  resources  away  from  our  normal  caseload.  We  have 
devised  new  "speed  team"  procedures  and  new  rules  relating  to  Administrative 
Law  Judges  which  have  improved  our  casehandling  productivity.    At  the  same 
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time,  we  have  carefully  scrutinized  requests  for  injunctive  relief  and  I  have  voted 
against  such  requests  in  6  instances. 

With  regard  to  the  field  itself  and  the  investigation  and  prosecution  of  unfair  labor 
practice  charges  in  which  Section  10(j)  relief  is  sought,  General  Counsel  Fred 
Feinstein  advises  me  as  follows; 

There  has  been  no  observable  correlation  between  the  increased  use  of  §10(j) 
by  some  Regions  and  increasing  backlogs.  Only  3%  of  the  complaints  issued  in 
FY  1995  involved  10(j)  injunctions.  The  Regions  that  were  most  active  during 
submitting  recommendations  regarding  §10(j)  in  FY  1995  are  not  the  Regions 
that  currently  have  the  highest  overage  unfair  labor  practice  case  rates.  Of  the 
top  third  of  Regions  in  terms  of  §10(j)  submissions,  none  is  among  the  highest 
third  of  Regions  in  terms  of  backlog.  Previous  analyses  have  shown  that  internal 
processing  and  litigation  of  §10(j)  cases  is  less  costly  to  the  Agency  than 
administrative  litigation  before  the  Board — approximately  $10,000  for  §10(j) 
cases  as  compared  to  approximately  $30,000  for  administrative  litigation.  The 
increase  in  usage  of  §10(j)  in  FY  1994  and  1995  was  a  result  of  a  more  uniform 
application  of  the  standard  criteria  for  seeking  §10(j)  relief  among  all  of  the 
Regions.  As  a  result  of  these  efforts,  some  Regional  Offices  that  historically  had 
not  considered  use  of  §10(j)  began  to  do  so.  In  FY  1996  to  date,  the  usage  of 
§10(j)  has  been  far  below  the  FY  1994  and  1995  levels,  yet  the  backlog  has 
continued  to  grow. 

Question.  During  your  tenure  have  you  ever  ordered  or  requested  a  Regional 
Director  to  seek  a  particular  remedy,  such  as  a  10(j)  injunction,  prior  to  the  region 
completing  its  investigation  of  the  underlying  charge?  If  so,  please  identify  the 
case  and  circumstances  surrounding  your  actions. 

Answer.  [Chairman  Gould]  As  Chairman  of  the  Board  I  have  not  ordered  or 
requested  a  Regional  Director  to  seek  a  particular  remedy  prior  to  the  region 
completing  its  investigation  of  the  underlying  charge. 

With  regard  to  cases  in  the  field  where  investigation  and  prosecution  of  unfair 
labor  practices  is  sought  under  Section  10(j)  General  Counsel  Feinstein  advises 
me  as  follows: 

Every  decision  I  have  made  as  General  Counsel  concerning  the  prosecution  of 
an  unfair  labor  practice  case  has  been  on  the  basis  of  record  evidence  adduced 
in  the  investigation  of  the  case,  the  law  as  interpreted  by  the  Board  and  courts 
and  the  exercise  of  prosecutorial  discretion.  I  have  never  authorized  case  action 
while  necessary  investigation  was  incomplete.  On  the  contrary,  I  routinely  send 
cases  back  to  the  Regions  for  additional  investigation  when  issues  are  brought 
to  me  for  decision  through  the  appeals  mechanism  or  because  they  have  been 
submitted  for  advice  and  I  feel  that  I  do  not  have  sufficient  investigative  facts  to 
make  a  decision. 

It  is  true  also,  however,  that  the  investigation  often  continues  in  a  case  after  a 
decision  is  made  to  proceed  to  complaint  or  to  seek  a  particular  remedy.  The 
investigation  may  or  may  not  relate  to  the  issue  already  decided.  Such 
investigation  is  appropriate  if  the  party  against  whom  we  are  proceeding  offers 
new  evidence  relevant  to  the  issues  claimed  to  be  exculpatory  or  if  the  additional 
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investigation  would  bolster  a  legal  position  already  supported  in  the  investigative 
file  or  for  any  number  of  other  valid  reasons.  Such  investigation  does  not 
suggest  that  the  original  decision  in  the  case  v^^as  unfounded. 

Question.  Of  the  85  10(j)  injunction  cases  for  FY  1994,  21  of  them  were  Type  1, 
Interference  with  Organizational  Campaign  (no  majority)  Why  is  this  the  most 
prevalent  charge'?  Has  this  always  been  the  case"?*  If  not,  what  type  of  charge 
has  also  been  common  in  the  past? 

Answer.  An  organizing  drive  is  one  of  the  most  common  situations  that  gives 
rise  to  unfair  labor  practice  charge  filing  with  the  Board.  Certainly,  violations  in  an 
organizing  setting  frequently  are  of  the  type  that  gives  rise  to  §10(j):  where  the 
delay  inherent  in  obtaining  a  Board  order  may  render  the  ultimate  remedy 
ineffective  Organizing  drives  occur  in  a  limited  time  period  and  if  threats  and 
discharges  occur,  immediate  relief  is  necessary  to  effectively  remedy  the 
adverse  impact  of  such  violations. 

Historically,  cases  arising  out  of  organizing  drives  (both  Type  1  and  Type  2, 
where  we  are  seeking  a  bargaining  order  in  addition  to  traditional  remedies  for 
the  violations)  have  accounted  for  a  substantial  proportion  of  §10(j) 
authorizations.  In  the  period  1980-1993  they  accounted  for  about  25%  of 
authorized  §10(j)  cases.  In  FY  1994,  they  accounted  for  38%.  Other  types  of 
§10(j)  cases  that  have  been  prevalent  include;  undermining  of  bargaining 
representative  (type  5)-  12%  in  1980-1993;  7%  in  1994;  withdrawal  of  recognition 
(type4)-11%  in  1980-1993;  15%  in  1994;  requests  for  sequestration  of  assets 
(type  14)-11%  in  1980-1993;  7%  in  1994. 

Question.  Why  shouldn't  the  Board  be  required  to  vote  unanimously  to  authorize 
a  10(j)  injunction  if  this  remedy  is  truly  extraordinary? 

Answer.  [Chairman  Gould]  My  view  is  that  inasmuch  as  all  decisions  are  made 
on  the  basis  of  majority  vote  by  the  Board,  it  would  be  especially  inappropriate  to 
require  more  than  a  majority  vote  in  cases  where  the  passage  of  time  will  make  a 
remedy  fashioned  through  the  administrative  process  ineffective.  Moreover,  it  is 
unclear  to  me  how  this  provision  would  apply  when  the  Board  is  not  at  full 
strength. 

Question.  I  understand  that  several  unions  have  even  adopted  formal  "salting" 
training  programs,  including  the  Building  and  Trade  Department  of  the  AFL-CIO 
COMET  program.  Are  you  familiar  with  these  formal  union  programs?  Does  the 
NLRB  have  a  formal  policy  with  regard  to  union  "salting"?  If  so,  can  you  please 
describe  that  policy? 

Answer.  [Chairman  Gould]  I  am  not  familiar  with  formal  union  programs  involving 
salting.  The  only  NLRB  formal  policy  is  contained  in  its  written  decisions  and 
orders.  These  decisions  and  orders  are  issued  within  the  parameters  of  the 
Supreme  Court's  ruling  in  NLRB  v.  Town  &  Country.  116  S.Ct.  450  (1995)  in 
which  the  Court  unanimously  held  that  paid  union  organizers  or  "salts"  are 
employees  within  the  meaning  of  the  Act  and,  therefore,  covered  by  the  statute. 
General  Counsel  Feinstein  advises  me  of  the  following: 

I  am  aware  that  building  and  construction  unions  have  programs  that  include  the 
tactic  of  "salting"  unorganized  employers  in  this  industry.  It  is  my  understanding 
that  the  Construction  Organizing  Membership  Education  and  Training  Program 
(COMET)  onginated  with  the  International  Brotherhood  of  Electrical  Workers. 
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"Salting"  is  also  part  of  the  FIGHTBACK  campaign  conducted  by  the 
Boilermakers  Union.  However,  I  am  not  personally  aware  of  any  specific  aspects 
of  these  programs  or  how  widely  or  frequently  they  are  conducted.  I  am  also 
aware  to  a  similar  limited  extent  that  the  Associated  Builders  and  Contractors, 
Inc.  have  initiated  for  its  members  an  educational  training  program  called 
COPING  WITH  COMET. 

Our  "formal  policy"  on  salting  cases  is  to  assure  that  all  are  investigated 
thoroughly.  This  "policy"  was  announced  on  August  12,  1994  in  Memorandum 
OM  94-73  (attached)  which  cautioned  Regional  Offices  that  these  cases, 
especially  failure-to-hire  salting  cases,  often  involve  difficult  issues  requiring 
lengthy  investigations.  The  memorandum  also  included  suggestions  to  assist  in 
assuring  timely  and  thorough  investigations.  In  furtherance  of  this  goal,  I 
required  a  review  of  all  cases  in  which  dismissal  was  recommended.  This  review 
continued  until  January  5,  1995  when  it  became  evident  that  all  Regional  Offices 
were  following  the  suggested  investigatory  techniques;  additional  Board  law  and 
the  Division  of  Advice  and  the  Office  of  Appeals  had  provided  additional 
guidance;  and  Regions  were  conducting  investigations  with  the  thoroughness 
that  these  cases  required. 

Subsequent  memoranda  to  our  field  offices  involving  "salting"  cases  were  limited 
to  the  procedural  aspects  of  whether  to  proceed  in  merit  cases,  while  Town  & 
Country  was  pending  before  the  Supreme  Court. 


OFFICE  OF  THE  GENERAL  COUNSEL 
Division  of  Operations-Management 

MEMORANDUM  OM  94-73  August  12,  1994 

TO     :   All  Regional  Directors,  Of f icers-in-Charge, 
and  Resident  Officers 

FROM    :   William  G.  Stack,  Associate  General  Counsel 

SUBJECT:   "Salting"  Cases 


This  memorandum  is  to  provide  guidance  to  assist  Regional 
Office  staff  in  their  investigation  of  "salting"  cases.   In  a 
traditional  "salting"  case,  labor  organizations  endeavor  to 
infiltrate  an  unorganized  employer's  work  force  with  union 
members  or  "salts"  who  thereafter  attempt  to  convince  other 
employees  to  support  or  join  the  union.   In  the  past  few  years, 
employer  refusals  to  accept  applications  from  "salts"  or  to  hire 
them  has  resulted  in  the  filing  of  numerous  unfair  labor  practice 
charges.^  Most  of  these  involve  building  contractors  and 
building  and  construction  trade  unions.   The  Boilermakers  call 
their  effort  in  this  area  the  "Fight  back"  campaign  and  the  IBEW 
calls  their  "salting"  program  "COMET." 

At  first  blush,  these  cases  often  do  not  appear  to  pose  any 
special  investigatory  problems.   Indeed,  the  basic  evidence  to  be 
sought  has  been  succinctly  described  by  the  Board  in  Big  E' s 
Foodland,  Inc.,  242  NLRB  963,  968  (1979) : 


While  there  are  many  "salting"  cases  involving  discharges,  the 
suggestions  herein  are  limited  to  cases  asserting  a  refusal  to  accept 
applications  and/or  refusal  to  hire. 
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Essentially,  the  elements  of  a  discriminatory 
refusal-to-hire  case  are  the  employment 
application  by  each  alleged  discriminatee,  the 
refusal  to  hire  each,  a  showing  that  each  was 
or  might  be  expected  to  be  a  Union  supporter 
or  sympathizer,  and  further  showings  that  the 
employer  knew  or  suspected  such  sympathy  or 
support,  maintained  an  animus  against  it,  and 
refused  to  hire  the  applicant  because  of  such 
animus .^ 

Frequently,  union  activity  and  employer  knowledge  thereof  is 
easily  established,  as  the  completed  applications  often  contain 
information  that  the  applicants  are  union  members  who  will  seek 
to  organize  the  employer.   Union  members  appearing  at  the  jobsite 
en  masse,  accompanied  by  a  union  business  agent  and  wearing  union 
insignia  are  not  uncommon  occurrences.   On  occasion,  the 
employer's  reaction,  in  and  of  itself,  may  be  clear  evidence  of 
animus.   More  usually,  however,  these  cases  evolve  into  lengthy 
and  complex  investigations,  and  animus  may  not  be  clearly 
evident.   Often,  the  application,  interview  and  hiring  process 
are  conducted  by  a  third  party,  such  as  an  employment  service  or 
a  state  or  county  agency.   In  these  circumstances,  the 
investigation  may  have  to  probe  the  utilization  of  facially 
neutral  application  rules  and/or  hiring  priorities  which  have  a 
disparate  impact  on  union  members  or  supporters.   Our 
investigations  are  often  rendered  more  difficult  because  many 
jobs  are  of  short  duration  and  it  is  not  uncommon  for  employees 
to  travel  long  distances  to  find  other  work  in  the  trade.   It  may 
be  difficult  to  locate  discriminatees  and  witnesses. 

The  following  suggestions  are  provided  to  assist  you  in 
completing  a  timely  and  thorough  investigation  of  "salting" 
cases . 

1.  It  is  critical  to  commence  the  investigation  early. 
Since  many  of  the  jobs  are  of  short  duration,  a  late  start  may 
impair  the  ability  to  locate  witnesses  who  have  already  left  the 
jobsite  for  employment  elsewhere. 

2.  In  many  of  these  cases,  the  charging  unions  have 
recognized  the  time-consuming  problem  of  tracking-down  witnesses 
and  discriminatees  and  have  submitted  affidavits  or  notarized 
statements  when  the  charge  is  filed.   Regions  may  find  it  helpful 
to  treat  these  affidavits  similar  to  those  provided  by  charging 
party  employers  in  priority  cases.   Although  the  entire  affidavit 
should  be  subsequently  reviewed  (telephonically  or  in  person) 
with  the  affiant  to  assure  accuracy,  the  investigation  will  be 
expedited  if  subsequent  affidavits  are  limited  to  those  elements 
that  are  either  not  included  in  the  original  affidavit  or  need 
further  development. 

3.  A  thorough  investigation  into  the  application 
procedures  is  usually  necessary.   It  is  important  to  examine  each 
step  of  the  procedure,  as  well  as  to  ascertain  whether  exceptions 
are  permitted,  and  under  what  circumstances.   For  example,  if 
applicants  are  required  to  appear  in  person,  is  that  requirement 
published  and  have  all  employees  been  required  to  go  through  that 


other  refusal-to-hire  cases  note  the  importance  of  the  qualifications  of 
the  applicant  for  the  position  sought.   See  also  the  November  19,  1993 
Advice  Memorandum  in  Powerplant  Specialists,  Inc.,  Case  21-CA-29305,  for 
additional  discussion  of  the  elements  of  a  prima  facie  case  in  these 
allegations . 
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procedure.   If  the  contractor  utilizes  an  employment  service 
(state  or  privately  run),  the  investigator  should  obtain  a 
detailed  explanation  of  the  arrangements  from  both  the  contractor 
and  the  service.   It  will  also  be  of  some  assistance  to  be  aware 
of  agency  as  well  as  joint  and  single  employer  principles  if 
leads  dictate  that  these  areas  be  reviewed  with  the  charged 
employer  or  the  service.^ 

The  investigation  should  also  encompass  any  rules  that  the 
employer  follows  in  accepting  or  rejecting  applications.   The 
rules  should  be  thoroughly  reviewed  and,  if  in  writing,  copies 
should  be  secured.   For  example,  the  investigation  should  cover 

(1)  whether  applications  are  accepted  only  when  vacancies  occur, 

(2)  whether  an  applicant  appears  in  person,  (3)  whether  only 
original  applications  are  accepted,  (4)  whether  applications  are 
active  for  only  a  prescribed  period,  (5)  whether  references  are 
required,  and  (6)  whether  the  applicant  is  required  to  provide  a 
detailed  employment  history  including  the  names  of  former 
employers  and  wage  rates.   Additionally,  the  business 
justification  for  the  rules  may  be  significant. 

The  investigator  should  request  copies  of  or  the  opportunity 
to  read  all  of  the  applications.   As  usual,  the  documents  are  the 
best  evidence  that  reveal  whether  policies  (rules  on  accepting 
applications)  are  followed,  when  they  were  initiated  or  how  long 
they  have  been  in  effect  and  whether  they  are  disparately 
applied.   If  the  charging  party  has  provided  evidence  that  points 
toward  a  prima  facie  case  and  a  review  of  the  documents  is  needed 
to  mal<e  a  Regional  determination,  an  investigative  subpoena 
should  be  considered  for  this  information.   Frequently,  charged 
employers  will  provide  the  applications  of  the  discriminatees 
and/or  other  union  applicants,  but  these  are  of  limited  value  if 
the  applications  submitted  by  nonunion  applicants  and  those  from 
applicants  who  were  subsequently  hired  are  not  also  supplied. 

4.  The  Region  should  also  seek  to  obtain  evidence  from  the 
employer  concerning  the  failure  to  interview  or  hire  an 
applicant.   Usually,  union  members  or  affiliated  applicants  just 
never  hear  from  the  contractor  after  the  application  is  filed. 
One  defense  for  not  interviewing  or  hiring  some  alleged 
discriminatees  is  that  they  are  not  serious  or  bona  fide 
applicants.   The  contention  is  often  put  forth  that 
discriminatees  who  are  already  employed  when  they  apply  or  those 
who  are  also  paid  union  organizers  have  no  intention  to  accept 
employment  if  offered  or  that  they  are  attempting  to  entrap  the 
Employer.   These  issues  have  already  been  decided  by  the  Board. 
See  Fluor  Daniel,  Inc.,  304  NLRB  970  (1991),  Wilmar  Electric 

Service,  Inc.,  303  NLRB  245  (1991),  H.B.  Zachary  Co. ,  289  NLRB 
838  (1988)and  Sunland  Construction  Co.,  Inc. 

5.  A  statistical  analysis  may  be  beneficial  in  certain 
cases  to  determine  whether  an  employer  discriminated  against 
union  applicants.   In  Fluor  Daniel,  Inc.,  311  NLRB  498  (1993),  a 
violation  was  established,  in  part,  by  the  showing  that  despite 
the  fact  that  union  applicants  comprised  a  significant  number  in 
the  applicant  pool,  none  was  hired. 


If  the  contractor  utilizes  a  state  employment  agency  and  there  is 
evidence  that  the  agency,  either  on  their  own  or  on  instructions  from 
the  contractor,  screens-out  union  applicants  or  commits  Section  B(a) (1) 
or  8(a)(3)  violations,  notify  the  Division  of  Operations-Management 
coordinator . 
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6.  We  have  seen  several  cases  where  the  Employer  defended 
on  the  basis  of  alleged  neutral  hiring  priorities.   One  formula 
that  may  appear  gives  top  priority  to  current  employees  of  the 
contractor.   When  this  list  is  exhausted,  employees  are  selected 
from  a  list  of  former  employees.   Next  hired  are  those  who  have 
been  recommended  by  current  supervisors  of  the  contractor. 
Following  them  are  applicants  who  have  the  recommendation  of 
current  employees.   Last  hired  are  unknown  applicants  or  off-the- 
street  applicants.   If  this  or  any  hiring  priority  is  used  as  a 
defense,  a  copy,  if  it  is  in  writing,  should  be  sought.   It  may 
also  be  important  to  review  the  names  of  those  hired  (ask  the 
contractor  for  a  list  or  print-out  of  these)  to  determine  if  the 
priority  formula  is  uniformly  applied.   An  investigative  subpoena 
should  be  considered  if  this  information  is  critical  to  a 
Regional  determination.   Of  course,  the  investigation  should 
inquire  into  any  discrepancies  or  hiring  that  falls  outside  the 
priority  formula.   Word-of-mouth  hiring  or  giving  priority  to 
those  applicants  recommended  by  supervisors  or  current  employees 
is  extensively  discussed  in  D.S.E.  Concrete  Forms,  Inc.,  303  NLRB 
890  (1991).   Also,  suggested  lines  of  inquiry  appropriate  when 
this  defense  is  raised  can  be  found  in  the  Advice  Memoranda  in 
Zurn/N.E.P.C.O. ,  Case  12-CA-15833,  April  26,  1994  and  Willamette, 
Inc.,  et  al..  Cases  3-CA-24434,  et  al . ,  February  24,  1993. 

7.  Contractors  may  have  a  policy  to  disqualify  for 
employment  applicants  based  on  their  prior  work  history.   Skill, 
experience  and  prior  discipline,  of  course,  are  usually  valid 
criteria  used  to  disqualify.   Screening  out  applicants  based  on 
an  applicant's  work  record  with  some  or  exclusively  union 
contractors,  however,   is  unlawful.   KRI  Constructors,  290  NLRB 
802,  813  (1988) .   Some  allegations  contend  that  the  contractor 
discriminates  against  union  applicants  by  disqualifying  those 
with  work  records  revealing  much  higher  wage  rates  than  the 
contractor  is  willing  to  pay  on  the  current  job.   The  business 
justification  frequently  is  that  the  applicant  is  over  qualified 
or,  if  hired,  will  quickly  leave  when  a  job  paying  the  higher 
rate  comes  along.   For  discussions  of  the  effect  of  high  wage 
rates  in  the  hiring  process  see  SAM  94-3,  July  1,  1994,  Aneco, 
Inc. ,  Case  12-CA-15738.   In  such  cases,  it  is  beneficial  to 
include  in  the  investigation  whether  the  applicant  stated  a 
willingness  to  work  for  the  wage  rate  the  contractor  is  willing 
to  pay. 

As  in  many  cases  overt  or  direct  evidence  of  animus  is  not 
always  present  in  "salting"  cases.   However,  where  an  employer 
fails  to  hire  qualified  applicants  whom  the  employer  knows  to  be 
union  adherents,  and  instead  hires  nonunion  applicants  without 
explanation,  an  unlawful  motive  may  be  inferred.   Fluor  Daniel, 
Inc.,  304  NLRB  970  (1991)  . 

Extraordinary  remedies  may  be  sought  in  "salting"  cases. 
Frequently,  employers  found  to  have  violated  the  Act  work  at 
sites  throughout  the  country  and  may  even  have  outstanding  Board 
orders  against  them  or  be  a  party  to  numerous  settlement 
agreements  in  other  Regions.   Consulting  the  Operations- 
Management  coordinator  or  your  AGC  will  assist  you  in  resolving 
remedial  issues.   Additionally,  unions  may  seek  extraordinary 
remedies,  such  as  organizational  expenses.   In  such  cases  current 
guidance  on  extraordinary  remedies  should  apply. 

Settlement  attempts  involving  "salting"  cases  may  'involve 
backpay  for  paid  union  organizers  who  are  discharged  after 
successfully  obtaining  employment  with  the  respondent.   Like  any 
discriminatee,  they  have  an  obligation  to  search  for  work  to 
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mitigate  the  contractor's  backpay  obligation.   However,  if  such 
alleged  discriminatees  claim  double  wages,  i.e.,  they  received  a 
salary  from  the  union  before  and  during  their  employment  with 
respondent,  that  salary  does  not  offset  the  backpay  owed  by 
respondent . 

As  the  potential  exists  for  merit  cases  involving  the  same 
employer  in  different  Regions,  there  is  a  need  to  coordinate  the 
"salting"  cases.   In  order  to  ensure  that  we  are  aware  of  all 
cases,  when  you  receive  a  "salting"  case,  please  send  a  copy  of 
the  charge  to  the  Operations-Management  coordinator,  Richard 
Hardick.   Also  send  a  copy  of  the  FIR  or  agenda  minute  to  the 
coordinator  for  all  "salting"  cases  in  which  the  Region  has 
decided  have  no  merit,  as  well.  The  Region  should  not  dismiss  the 
case  until  the  coordinator  has  reviewed  the  decision. 

As  always,  your  cooperation  is  much  appreciated. 


^ 


W.  G.  S. 

Question.  Do  you  feel  that  "salts"--individuals  who  have  no  interest  whatsoever 
in  seeking  employment  with  the  employer-should  be  entitled  to  protection  under 
the  NLRA?  Put  another  way,  do  you  feel  that  individuals  who  admittedly  try  to 
harass  and  abuse  employers  with  the  sole  intention  of  putting  them  out  of 
business  should  be  entitled  to  protection  under  the  Act? 

Answer.  [Chairman  Gould]  The  issue  of  circumstances  under  which  employees 
harass  and  abuse  employers  "with  the  sole  intention  of  putting  them  out  of 
business"  and  whether  such  individuals  are  entitled  to  the  protection  of  the  Act, 
has  not  been  posed  to  the  Board  in  either  Town  &  Country  or  in  any  of  the  cases 
before  or  since  then. 

Accordingly,  I  am  reluctant  to  express  a  position  on  the  legal  status  of  such 
individuals  until  such  an  issue  is  presented  on  the  basis  of  a  concrete  factual 
situation 

Question.  Isn't  it  true  that  Deputy  General  Counsel,  Mary  Joyce  Carlson,  was 

formerly    employed    in    the    Teamster's    Union    legal    department    here    in 

Washington,    DC?   What   was   Mary   Joyce   Carlson's   role   in   the   Overnite 

Transportation  Company  case? 

Answer.  Inasmuch  as  the  question  involves  an  individual  who  is  subordinate  to 

the  General  Counsel,  I  have  turned  to  him  for  advice.  General  Counsel  Feinstein 

advises: 

Mary  Joyce  Carlson,  Deputy  General  Counsel,  was  formerly  Special  Counsel  for 
the  International  Brotherhood  of  Teamsters  in  Washington,  DC.  Ms.  Carlson 
had  no  role  in  the  Overnite  Transportation  case,  as  she  had  recused  herself  from 
participation  in  any  case  involving  the  I.B.T.  when  she  came  to  work  for  the 
NLRB.  However,  pursuant  to  the  Standards  of  Conduct  for  employees  of  the 
executive  branch,  this  recusal  period  expired  in  October  1995.  According  to  the 
Standards  of  Conduct  at  5  CFR  2635.502(a)  and  (b),  Ms.  Carlson  was  required 
to  recuse  herself  for  a  period  of  one  year  from  I.B.T.  cases  from  the  date  that 
she  ceased  being  an  employee  of  the  I.B.T.  Therefore,  while  it  is  now 
permissible  for  her  to  participate  in  I.B.T.  cases  if  she  chooses,  she  continues  to 
recuse  herself  from  all  consideration  of  the  Overnite  case. 
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Question.  Finally,  have  you  or  anyone  on  the  NLRB  staff  ever  approached  a 
company,  organization,  or  individual  to  solicit  a  case?  If  so,  elaborate  on  the 
circumstances. 

Answer.  [Chairman  Gould]  I  have  not  approached  any  company,  organization  or 
individual  to  solicit  a  case  and  I  know  of  no  NLRB  staff  who  has  done  so. 
General  Counsel  Feinstein  advises  me  of  the  following: 

I  have  no  knowledge  of  an  officer  or  employee  of  the  NLRB  approaching  a 
company,  organization,  or  individual  to  solicit  the  filing  of  an  unfair  labor  practice 
charge. 

In  order  to  better  serve  the  public  and  to  conserve  the  Agency's  resources,  the 
Regional  Offices  have  an  Information  Officer  Program  to  handle  calls  from  the 
public  about  possible  unfair  labor  practices.  When  the  Information  Officer  is 
contacted,  he/she  explores  the  situation  to  determine  initially  whether,  provided 
the  proffered  facts  are  accurate,  the  matter  is  one  that  is  covered  by  the  Act.  If 
the  situation  is  clearly  not  covered  by  the  Act,  the  Board  agent  points  out  this  fact 
and  discourages  the  filing  of  a  charge,  although  the  individual  has  the  right  to  file 
a  charge  if  he/she  insists.  On  the  other  hand,  if  the  individual  relates  facts 
which,  if  true,  indicate  that  there  may  have  been  a  violation  of  the  Act,  the 
individual  is  advised  of  the  right  to  file  a  charge. 

In  some  cases,  after  a  charge  is  filed,  investigation  of  the  charge  by  the  Board 
agent  may  indicate  that  violations  that  arguably  are  not  encompassed  by  the 
charge  may  have  been  committed.  In  those  situations,  the  charging  party  is 
given  the  opportunity  to  file  an  appropriate  amendment.  In  the  absence  of  such 
an  amendment,  there  is  no  further  investigation  of  the  additional  possible 
violations  unless  they  bear  specifically  on  the  truth  or  falsity  of  the  allegations 
contained  in  the  charge. 
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NONDEPARTMENTAL  WITNESSES 

STATEMENT  OF  RICHARD  TRUMKA,  SECRETARY-TREASURER  OF  THE 
AFI^CIO 

Senator  Specter.  We  will  turn  at  this  time  to  the  Secretary- 
Treasurer  of  the  AFI^CIO,  Mr.  Richard  Trumka,  and  Dr.  Law- 
rence Hunter,  president  of  the  Business  Leadership  Council,  past 
director  of  the  Joint  Economic  Committee,  and  he  was  also  the  U.S. 
Chamber  of  Commerce  chief  economist  and  vice  president. 

Thank  you  very  much  for  joining  us,  Mr.  Trumka  and  Dr.  Hun- 
ter. We  appreciate  your  patience.  We  are  trying  to  find  out  a  con- 
siderable amount  about  a  complex  subject  so  we  can  try  to  do  the 
right  thing  on  our  appropriations  process. 

Mr.  Trumka,  we  will  lead  with  you. 

SUMMARY  STATEMENT  OF  RICHARD  TRUMKA 

Mr.  Trumka.  Thank  you,  Mr.  Chairman.  May  I  submit  my  writ- 
ten statement  for  the  record? 

Senator  Specter.  It  will  be  included  in  full  without  objection. 

Mr.  Trumka.  On  behalf  of  the  AFl^CIO  I  want  to  thank  you  for 
this  opportunity  to  testify  this  morning. 

I  also  want  to  thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee, for  your  leadership  in  defending  working  families 
against  the  assault  embodied  in  the  House-passed  Labor-HHS  ap- 
propriations bill,  including  what  I  would  consider  the  draconian 
cuts  and  riders  contained  in  the  appropriations  for  the  National 
Labor  Relations  Board. 

It  is  all  too  easy  for  those  of  us  here  in  Washington  to  talk  and 
to  think  about  these  issues  in  narrow,  technical  terms.  Allow  me, 
therefore,  Mr.  Chairman,  by  placing  these  issues  in  context,  Amer- 
ican workers  are  running  out  of  money  and  they  are  running  out 
of  hope. 

Over  the  past  two  decades,  the  average  wage  for  those  who  use 
to  do  America's  heavy  lifting — that  is,  the  working  man  or  woman 
with  a  high  school  education — has  declined  by  over  20  percent. 
Entry-level  wages  for  young  high  school  graduates  have  fallen  even 
further,  by  over  30  percent.  Fully  one  out.  of  five  full-time  workers 
and  four  out  of  five  part-time  workers  now  earn  poverty  level 
wages.  More  than  ever  before,  America's  working  families  need 
Government  to  work  for  them,  but  instead  the  laws  that  protect 
and  the  programs  that  assist  working  families  are  under  continu- 
ing attack. 

The  assault  on  the  National  Labor  Relations  Board  is  one  more 
devastating  blow  aimed  directly  at  working  America.  The  National 
Labor  Relations  Act  [NLRA]  was  enacted  in  1935,  at  a  time  of 
great  distress  for  working  Americans,  to  redress  the — and  I  quote, 
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Mr.  Chairman:  "inequality  of  bargaining  power  which  depresses 
wage  rates  and  the  purchasing  power  of  wage  earners." 

When  it  was  enacted,  it  was  hailed  as  the  Magna  Charta  for 
American  workers  and  the  collective  bargaining  system  developed 
under  this  law  has  served  the  Nation  and  the  working  Americans 
and  working  families  quite  well. 
•  Through  collective  bargaining  we  have  built  a  broad  middle  class 
by  negotiating  agreements  which  turned  low  wage  jobs  of  a  prior 
generation,  jobs  in  factories,  mines,  railroads,  and  on  construction 
sites,  into  decent-paying  jobs. 

Collective  bargaining  made  health  care  affordable  for  most  Amer- 
ican workers,  as  workers  and  their  unions  negotiated  for  employer- 
paid  health  insurance  as  a  standard  employment  benefit,  and  col- 
lective bargaining  gave  working  men  and  women  the  chance  to  live 
their  retirement  years  in  security  by  developing  employer-provided 
pension  as  another  standard  emplo3rment  benefit. 

Now,  back  in  1935,  when  the  NLRA  was  enacted.  Senator  Huey 
Long  warned  Senator  Wagner  that  no  one  had  ever  succeeded  in 
"drafting  an  act  that  will  protect  labor  because  of  course,  interpre- 
tations." Unfortunately,  over  the  years,  Huey  Long's  warning  has 
become  all  too  prophetic.  The  NLRA  has  been  riddled  with  loop- 
holes as  a  result  of  judicial  and  administrative  interpretations  and, 
in  my  opinion,  sometimes  precipitous  amendments  to  the  act. 

As  a  result  of  these  and  other  like  decisions,  many  labor  leaders, 
including  myself,  have  wondered  aloud  whether  working  men  and 
women  would  be  better  off  if  labor  relations  were  completely  de- 
regulated so  that  workers  would  be  freed  from  the  restraints  of  the 
law  in  seeking  to  secure  their  basic  democratic  right  to  organize 
and  to  bargain  collectively. 

More  than  simply  wondering,  workers  and  unions  in  a  number 
of  industries  have  found  it  necessary  to  bypass  the  processes  of  the 
law  completely  to  defend  their  rights.  The  Justice  for  Janitors 
Campaign  is  perhaps  the  best-known  illustration  of  that  approach. 

We  would  welcome,  Mr.  Chairman,  an  open  debate  as  to  whether 
it  should  continue  to  be  the  policy  of  the  United  States  to  protect 
the  right  of  workers  to  organize  and  bargain  collectively.  In  fact, 
that  debate  is  long  overdue,  but  deregulation  is  one  thing. 
Defunding  is  quite  another. 

So  long  as  the  National  Labor  Relations  Act  remains  on  the 
books,  so  long  as  the  Nation  holds  out  to  working  men  and  women 
the  promise  of  a  legal  right  to  organize  and  bargain  collectively  and 
demands  of  workers  that  they  abide  by  the  rules  embodied  in  the 
act,  the  Nation  has  an  obligation  to  provide  sufficient  funding  to 
the  NLRB  so  that  the  law  can  be  enforced  fairly  and  impartially 
on  both  sides. 

Even  at  the  current  level  of  appropriations,  the  NLRB  in  my 
opinion  is  not  adequately  funded,  as  it  takes  far  too  long  for  the 
NLRB  to  hold  elections  and  decide  cases  now. 

The  cuts  adopted  by  the  House  would  decimate  the  agency.  The 
truth  is  that  these  cuts  have  less  to  do  with  balancing  the  budget, 
because  the  total  expenditures — I  think  this  question  was  asked. 
The  total  expenditures  of  the  NLRB  are  less  than  two-hundredths 
of  1  percent  of  the  Federal  budget.  That  is,  less  than  two-hun- 
dredths of  1  percent. 
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What  animates  the  cuts  is  not  deficit  reduction  but,  in  our  opin- 
ion, punishment,  pure  and  simple.  There  are  some  in  the  business 
community  who  apparently  feel  greatly  aggrieved  by  the  fact  that 
for  the  first  time  in  years  the  National  Labor  Relations  Act  is  being 
enforced. 

They  and  their  champions  in  the  House  have  elected  to  use  the 
appropriations  process  as  a  means  of  penalizing  the  Board  for  hav- 
ing the  temerity  to  issue  complaints  and  to  seek  injunctions  where, 
in  the  Board's  judgment,  serious  wrongs  have  been  committed. 

Mr.  Chairman,  I  am  not  here  to  defend  the  record  of  the  current 
Board  members  of  the  NLRB,  or  the  general  counsel,  but  there  are 
principles  that  are  at  stake  here  that  go  far  beyond  the  question 
of  how  good  a  job  the  Board  and  the  general  counsel  are  doing. 

The  question  raised  by  the  appropriations  bill  is  whether  the  ap- 
propriations process  will  be  used  as  a  means  of  settling  scores  and 
of  terrorizing  an  independent  agency  because  of  decisions  that  that 
agency  has  made. 

What  the  House  is  seeking  to  do  to  the  NLRB  is,  in  my  opinion, 
profoundly  wrong.  If  Congress  disapproves  of  a  decision  by  the 
NLRB,  or  by  any  other  independent  agency  for  that  matter,  Con- 
gress is  entirely  free  to  overturn  the  decision  by  amending  the  stat- 
ute the  agency  is  charged  with  enforcing,  but  it  is  wrong — indeed, 
it  is  inimical  to  the  very  rule  of  law  to  slash  the  funding  of  an  inde- 
pendent agency  or  to  handcuff  the  agency's  functioning  as  a  means 
of  expressing  such  disapproval. 

No  agency,  not  the  NLRB  nor  any  other  quasi-judicial  body,  can 
function  as  a  neutral  decisionmaker  if  its  funding  is  put  in  jeop- 
ardy by  how  it  decides  on  any  particular  case. 

The  persons  who  suffer  are  not  going  to  be  the  members  of  the 
Board,  but  they  are  going  to  be  the  working  men  and  the  working 
women  that  depend  upon  the  NLRB  to  vindicate  their  basic  and 
democratic  rights,  workers  who  may  never  be  heard  when  their 
rights  are  violated  because  there  will  no  longer  be  a  Board  office 
to  hear  them,  workers  whose  complaints  will  no  longer  be  ade- 
quately investigated  because  the  Board  will  lack  the  resources  to 
send  an  investigator  to  gather  evidence,  workers  who  will  be  forced 
to  wait  years  and  years  for  their  days  in  court  because  there  will 
be  too  few  investigators  to  investigate,  too  few  lawyers  to  pros- 
ecute, and  too  few  administrative  law  judges  to  decide  cases,  and 
workers  will  give  up  the  hope  of  even  trying  to  secure  a  democratic 
voice  on  the  job  through  the  processes  of  law  when  those  processes 
become  too  slow  to  be  worth  pursuing. 

PREPARED  STATEMENT 

Mr.  Chairman,  I  know  I  am  over  time.  If  I  just  might  close  by 
saying  the  word  is  already  out  in  the  antiunion  community  that 
there  has  never  been  a  better  time  to  violate  workers'  rights,  be- 
cause the  NLRB  is  too  short-handed  to  do  anything  about  it,  and 
that  word  is  sure  to  be  magnified  many  times  over  if  these  dev- 
astating cuts  were  finally  to  take  effect. 

I  thank  you,  Mr.  Chairman. 

Senator  Specter.  Thank  you  very  much,  Mr.  Trumka. 

[The  statement  follows:] 
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STATEMENT  OF  RICHARD  L.  TRUMKA,  SECRETARY-TREASURER, 

AFL-CIO 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

On  behalf  of  the  AFL-CIO,  I  want  to  thank  you  for  this 
opportunity  to  testify  before  you  this  morning.  I  also  want  to 
thank  you,  Mr.  Chairman,  and  the  members  of  this  Subcommittee  for 
your  leadership  in  defending  working  families  against  the  assault 
embodied  in  the  House-passed  Labor-HHS  appropriations  bill, 
including  the  draconian  cuts  and  riders  contained  in  the 
appropriations  for  the  National  Labor  Relations  Board. 

Let  there  be  no  mistake  about  it.  The  attack  on  the  NLRB  has 
less  to  do  with  balancing  the  federal  budget  than  with  preserving 
the  imbalance  of  power  that  exists  in  America  —  and  in  American 
workplaces  —  today. 

It  is  all  too  easy  for  those  of  us  here  in  Washington  to  talk 

—  and  to  think  —  about  the  kinds  of  issues  that  are  before  the 
Subcommittee  this  morning  in  narrow,  technical  terms.  In  our 
discussions  of  CRs,  10(j)s  and  the  like,  we  too  often  lose  sight  of 
what  is  really  at  stake  for  the  hard-working  families  of  America. 
Allow  me  to  begin,  therefore,  by  placing  these  issues  in  their 
proper  context. 

American  workers  are  running  out  of  money  and  running  out 
of  hope.  Over  the  past  two  decades  the  average  wage  for  those  who 
used  to  do  America's  heavy  lifting  —  the  working  man  whose  formal 
education  ended  with  high  school  —  have  declined  by  over  20%. 
Entry-level  wages  for  young  high  school  graduates  have  fallen  even 
further  —  by  over  30%.  Fully,  one  out  of  five  full-time  workers  - 

-  and  four  out  of  five  part-time  workers  —  now  earn  below  the 
poverty  level. 

Meanwhile  profits  are  up,  productivity  is  up,  executive 
compensation  is  up,  and  the  stock  market  is  soaring. 

More  than  ever  before,  America's  working  families  need  a 
government  that  works  for  them.  3ut  instead  the  laws  that  protect 
and  the  programs  that  assist  working  families  —  from  the  Fair 
Labor  Standards  Act  and  the  Occupational  Safety  and  Health  Act  to 
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Medicare,  Medicaid,  and  college  loans  —  are  under  a  continuing 
attack. 

The  assault  on  the  National  Labor  Relations  Board  is  one  more 
devastating  blow  aimed  at  working  America. 

The  National  Labor  Relations  Act  was  enacted  in  1935,  at 
another  time  of  great  distress  for  working  Americans,  because,  as 
the  Act  itself  states.  Congress  recognized  that  "inequality  of 
bargaining  power"  serves  to  "depress []  wage  rates  and  the 
purchasing  power  of  wage  earners"  and  "prevent[]  the  stabilization 
of  competitive  wage  rates  and  working  conditions."  To  achieve  a 
more  level  playing  field,  the  NLRA  secures  to  workers  basic 
democratic  rights  including  the  rights  of  "full  freedom  of 
association,  self-organization  and  designation  of  representatives 
of  their  own  choosing"  so  that  working  men  and  women  can 
"negotiat[e]  the  terms  and  conditions  of  their  employment." 

When  the  NLRA  was  enacted,  it  was  hailed  as  the  "Magna  Charta" 
for  American  workers.  Senator  Wagner,  the  Act's  principal  author, 
stated  its  purpose  in  a  single  sentence:  "to  make  free  men  out  of 
workmen. " 

In  the  years  since  the  enactment  of  the  NLRA,  the  collective 
bargaining  system  developed  under  this  law  has  served  the  nation, 
and  its  working  families,  well.  Through  collective  bargaining  we 
built  a  broad  middle  class  by  negotiating  agreements  which  turned 
the  "low-wage"  jobs  of  a  prior  generation  --  jobs  in  factories, 
mines,  railroads  and  on  construction  sites  --  into  decent-paying 
jobs.  For  the  first  time  in  our  history,  hard-working  Americans 
were  able  to  buy  a  home,  raise  a  family,  and  send  their  kids  to 
college. 

Collective  bargaining  made  health  care  affordable  for  most 
working  Americans  as  workers  and  their  unions  negotiated  for 
employer-paid  health  insurance  as  a  standard  employee  benefit. 

And  collective  bargaining  gave  working  men  and  women  the 
chance  to  live  their  retirement  years  in  security  by  developing 
employer-provided  pension  as  another  standard  employment  benefit. 
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Now  back  in  1935,  when  the  NLRA  was  enacted.  Senator  Huey  Long 
warned  Senator  Wagner  that  if  he  could  "draft  an  act  that  will 
protect  labor,  he  will  be  the  only  man  who  has  ever  been  able  to  do 
it.  Nobody  else  has  ever  been  able  to  do  it  with  the  court 
interpretations. " 

Unfortunately,  over  the  years  Huey  Long's  warning  has  proven 
all-too-prophetic.  The  NLRA  has  been  riddled  with  loopholes  as  the 
result  of  judicial  and  administrative  interpretation  (and,  I  might 
add,  some  reactionary  congressional  amendments  along  the  way) . 

The  courts  have  ruled,  for  example,  that  while  the  NLRA 
protects  the  right  to  organize  and  does  not  allow  employers  to 
threaten  workers  seeking  to  organize,  employers  nonetheless  are 
free  to  "predict"  what  will  happen  to  workers  if  they  dare  to 
organize. 

The  courts  have  ruled  that  while  the  Act  reguires  employers  to 
bargain  in  good  faith  with  the  representatives  of  their  employees, 
employers  nonetheless  may  adamantly  adhere  to  each  and  every  demand 
they  put  on  the  table,  no  matter  how  onerous  or  unreasonable,  and 
employers  may  refuse  each  and  every  proposal  made  by  the  workers, 
no  matter  how  modest. 

And  the  courts  have  ruled  that  while  the  Act  protects  the 
right  to  strike  and  does  not  allow  employers  to  discharge  striking 
employees,  employers  nonetheless  are  free  to  permanently  replace 
workers  who  go  on  strike  to  secure  laproved  working  conditions. 

As  a  result  of  these  and  oth«r  like  decisions,  many  labor 
leaders,  myself  included,  have  wond«r»d  aloud  whether  working  men 
and  women  would  be  better  off  if  labor  relations  were  completely 
deregulated  so  that  workers  would  b«  fr««  from  the  restraints  of 
the  law  in  seeking  to  secure  their  basic,  democratic  right  to 
organize  and  bargain  collectively.  More  than  simply  wondering, 
workers  and  unions  in  a  number  of  industries  have  found  it 
necessary  to  bypass  the  processes  of  the  law  completely  to  defend 
their  rights.  The  Justice  for  Janitors  campaign  is  perhaps  the 
best  known  illustration  of  this  approach. 
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In  light  of  what  has  happened  to  the  NLRA  over  the  past  six 
decades,  we  would  welcome  an  open  debate,  Mr.  Chairman,  as  to 
whether  it  should  continue  to  be  the  policy  of  the  United  States  to 
protect  the  right  of  workers  to  organize  and  to  encourage  the 
practice  of  collective  bargaining.  Are  we  still  committed  to  the 
right  of  working  men  and  women  to  associate  freely?  And,  if  so, 
what  changes  in  the  NLRA  are  required  to  achieve  those  goals?  That 
debate  is,  in  our  view,  long  overdue. 

But  deregulation  is  one  thing;  defunding  —  which  is  what  this 
appropriations  battle  is  all  about  —  is  quite  another. 

So  long  as  the  National  Labor  Relations  Act  remains  on  the 
books  —  so  long  as  this  nation  holds  out  to  working  men  and  women 
the  promise  of  a  legal  right  to  organize  and  bargain  collectively 
and  demands  of  workers  that  they  abide  by  the  rules  embodied  in  the 
Act  —  the  nation  has  an  obligation,  at  a  bare  minimum,  to  provide 
sufficient  funding  to  the  NLRB  so  that  the  law  can  be  enforced. 

To  do  otherwise  would  be  to  play  a  cruel  hoax  on  working 
Americans  and  to  further  tilt  the  balance  of  power  in  favor  of  the 
already  powerful.  And  to  do  otherwise  would  make  the  promise  of 
America  an  ever  more  distant  dream  for  working  Americans. 

Even  at  the  current  level  of  appropriations,  or  the  level 
contained  in  President  Clinton's  proposed  budget  for  the  current 
fiscal  year,  the  NLRB  is  not  adequately  funded. 

Consider  what  happens  when  employees  petition  the  NLRB  to  hold 
an  election  to  enable  employees  to  select  a  bargaining 
representative.  Unless  the  employees  are  willing  to  agree  to  an 
election  on  the  employer's  term,  the  employer  —  even  under  what 
passes  for  "full  funding"  —  is  all  but  guaranteed  that  it  will 
take  more  than  two  months  for  the  NLRB  to  hold  a  hearing,  render  a 
decision,  and  conduct  an  election.  Worse  still,  more  than  20%  of 
the  time  it  takes  four  months  or  more  for  the  NLRB  to  hold  a 
contested  election. 

Or  consider  the  plight  of  a  worker  who  files  a  charge  because 
his  rights  under  the  Act  have  been  violated.   In  1994,  the  last 
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year  for  which  data  is  available,  the  median  length  of  time  for 
such  a  charge  to  be  fully  adjudicated  by  the  NLRB  was  503  days  — 
almost  a  year  and  one-half.  That,  I  repeat,  is  the  median  —  which 
means  that  50%  of  the  cases  took  even  longer. 

Remarkably  enough,  that  is  a  vast  improvement  over  the  NLRB's 
performance  just  five  years  earlier,  when  the  median  was  736  days. 

This  data,  I  want  to  emphasize,  reflects  the  NLRB's 
performance  —  or  lack  of  performance  --  prior  to  the  30%  cuts  that 
were  adopted  by  the  House  and  prior  to  the  government  shutdowns 
that  brought  all  case  processing  to  a  halt. 

The  truth  is  that  these  cuts  would  decimate  the  Agency  and 
have  a  devastating  impact  on  the  lives  of  thousands  upon  thousands 
of  working  men  and  women  who  rely  on  the  NLRB  to  secure  their  most 
basic,  democratic  rights. 

The  truth  is,  too,  that  these  cuts  have  nothing  —  nothing 
whatsoever  --  to  do  with  balancing  the  federal  budget.  The  total 
expenditures  of  the  NLRB  are  a  drop  in  the  proverbial  bucket:  less 
than  two-hundredths  of  one  percent  of  the  federal  budget.  Cutting 
the  NLRB's  appropriations  by  30%  would  reduce  the  federal  deficit 
by  less  than  one-tenth  of  one  percent. 

What  animates  these  cuts  is  not  deficit  reduction  but 
punishment,  pure  and  simple.  Over  the  past  two  years,  the  General 
Counsel  and  the  Members  of  the  NLRB  have  made  a  conscientious 
effort  to  streamline  their  processes  to  reduce  the  opportunities  to 
deny  workers  their  rights  through  obfuscation  and  delay.  The 
General  Counsel  and  the  NLRB  also  have  taken  seriously  their 
statutory  authority  to  seek  injunctive  relief,  under  §  10(j)  of  the 
NLRA,  where  in  their  judgment  such  relief  is  required  to  prevent 
serious  harm  from  occurring  while  a  case  is  being  litigated. 

Now  despite  all  the  furor  that  has  attended  the  Board's  use  of 
§  10(j)  to  seek  injunctions,  the  fact  of  the  matter  is  that  §  10(j) 
injunction  requests  comprise  a  tiny  portion  of  the  NLRB's  overall 
workload.   Indeed,  in  FY  1994,  the  Board  applied  for  an  injunction 
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in  less  than  1%  of  the  meritorious  cases  that  were  filed  with  the 
Agency. 

Nonetheless,  there  are  some  in  the  business  community  who 
apparently  feel  greatly  aggrieved  by  the  fact  that  for  the  first 
time  in  years  the  National  Labor  Relations  Act  is  being  enforced. 
They,  and  their  champions  in  the  House,  have  elected  to  use  the 
appropriations  process  as  a  means  of  penalizing  the  Board  for 
having  the  temerity  to  issue  complaints  and  to  seek  injunctions 
where,  in  the  Board's  judgment,  serious  wrongs  have  been  committed. 
And  they  are  using  appropriations  riders  to  obstruct  the  Board  from 
carrying  out  its  statutory  mandate. 

I'm  not  here,  Mr.  Chairman,  to  defend  the  record  of  the 
current  Members  or  General  Counsel  of  the  NLRB.  They  are,  of 
course,  fully  capable  of  speaking  for  themselves.  And  I,  for  one, 
have  been  disappointed  by  the  current  Board  too  often  —  by  what 
they  have  done  and  what  they  have  failed  to  do  --  to  be  willing  to 
assume  the  role  of  an  apologist. 

But  there  are  principles  at  stake  here  that  go  far  beyond  the 
question  of  what  kind  of  job  the  Board  and  the  General  Counsel  are 
doing.  The  question  raised  by  the  House  appropriations  bill  is 
whether  the  appropriations  process  will  be  used  in  this  way  —  as 
a  means  of  settling  scores  and  of  terrorizing  an  independent  agency 
because  of  decisions  that  the  duly-appointed  Board  Members  and 
General  Counsel  have  made. 

What  the  House  is  seeking  to  do  to  the  NLRB  is,  I  submit  to 
you,  profoundly  wrong.  If  Congress  disapproves  of  a  decision  by 
the  NLRB,  or  by  any  other  independent  agency  for  that  matter, 
Congress  is  entirely  free  to  overturn  the  decision  by  amending  the 
statute  the  agency  is  charged  with  enforcing.  But  it  is  wrong  — 
indeed,  it  is  inimical  to  the  very  rule  of  law  —  to  slash  the 
funding  of  an  independent  agency,  or  to  handcuff  the  agency's 

functioning,  as  a  means  of  expressing  such  disapproval.  No  agency 
—  not  the  NLRB  nor  any  other  quasi-judicial  body  —  can  function 
as  a  neutral  decision-maker  if  its  funding  is  put  in  jeopardy  by 
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how  it  decides  particular  cases.  And  the  NLRB's  role  as  a  neutral 
forum  for  resolving  labor  disputes  is  simply  too  important  to  be 
compromised  in  this  way. 

In  the  final  analysis,  however,  the  real  victims  of  the  cuts 
in  the  NLRB  appropriations  are  not  these  high-sounding  principles, 
as  important  as  they  may  be.  Nor  are  the  victims  the  Board,  the 
General  Counsel,  or  the  Board  agents  throughout  the  country 
dedicated  to  enforcing  the  NLRA. 

Rather,  the  persons  who  will  suffer  most  if  these  destructive 
cuts  were  to  go  through  are  the  working  men  and  women  who  depend 
upon  the  NLRB  to  vindicate  their  basic,  democratic  rights. 

Workers  who  may  not  even  be  able  to  complain  when  their  rights 
are  violated  because  there  no  longer  will  be  a  Board  office  near 
them. 

Workers  whose  complaints  will  no  longer  be  adequately 
investigated  because  the  Board  will  lack  the  resources  to  send  an 
investigator  out  to  gather  evidence. 

Workers  who  will  be  forced  to  wait  years  and  years  for  their 
day  in  court  because  there  will  b«  too  few  investigators  to 
investigate,  too  few  lawyers  to  prosecute,  and  too  few 
administrative  law  judges  to  decid«  th«  cases. 

And  workers  who  will  give  up  the  hope  of  even  trying  to  secure 
a  democratic  voice  on  the  job  through  the  processes  of  the  law  when 
those  process  become  too  slow  to  be  worth  pursuing. 

The  word  is  already  out  in  the  anti-union  community  that  there 
never  has  been  a  better  time  to  violate  workers  rights  because  the 
NLRB  is  too  shorthanded  to  do  anything  about  it.  And  that  word  is 
sure  to  be  magnified  many  times  over  if  these  devastating  cuts  were 
finally  to  take  effect. 

Sixty  years  ago,  when  Congress  was  considering  whether  to 
enact  the  National  Labor  Relations  Act,  William  Green,  then 
President  of  the  AFL,  warned  the  Congress  that  if  workers  were 
"denied  the  right  to  bargain  collectively  in  an  orderly  way  and 
through  orderly  processes,"  they  would  find  other  ways  to  protect 
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themselves  and  the  AFL  would  "encourage  them"  and  "support  them"  to 
do  so.   Workers,  Green  stated, 

shall  not  be  denied  the  exercise  of  their  rights.  The 
establishment  of  labor  in  our  whole  economic  and  political 
system  in  a  place  where  it  belongs  must  be  recognized.  Labor 
must  have  its  place  in  the  sun. 

Green's  words  are  as  true  today  as  they  were  in  1935,  and  they 
are  directly  relevant  to  the  decisions  that  are  yet  to  be  made  as 
to  whether  the  NLRB  will  be  adequately  funded.  If  working  people 
cannot  vindicate  our  rights  through  orderly  processes,  we  will  have 
no  choice  but  to  find  other  ways  to  do  so.  For  the  establishment 
of  working  people  in  a  place  where  we  belong  must  once  again  be 
recognized.   We  must  have  our  place  in  the  sun. 

Thank  you  very  much. 

STATEMENT  OF  LAWRENCE  HUNTER,  Ph.D.,  PRESIDENT,  BUSINESS 
LEADERSIUP  COUNCIL 

Senator  Specter.  Dr.  Hunter. 

Dr.  Hunter.  Thank  you,  Mr.  Chairman.  My  name  is  Lawrence 
Hunter.  I  come  before  the  committee  this  morning  as  president  of 
the  Business  Leadership  Council  and  also  as  a  small  businessman 
who  employs  more  than  50  hourly  wage  workers.  I  am  not  a  labor 
lawyer,  a  fact  for  which  I  believe  my  mother  is  happy,  and  I  speak 
to  you  both  with  an  economic  perspective  and  with  a  practical 
small  businessman's  perspective. 

We  at  the  BLC  and  in  the  business  community  at  large  welcome 
this  hearing  as  an  opportunity  to  express  concerns  about  the  direc- 
tion and  the  tone  of  the  National  Labor  Relations  Board.  We  do  not 
criticize  this  law  enforcement  agency  lightly.  The  business  commu- 
nity recognizes  a  legitimate  need  for  our  Nation's  labor  statutes 
and  the  NLRB. 

Unfortunately,  this  once  proud  and  independent  agency  has,  over 
the  past  2  years,  become  politicized  and  mired  in  controversy, 
bringing  its  very  legitimacy  into  question  in  the  eyes  of  many 
businesspeople. 

Although  we  have  serious  concerns  about  the  current  operation 
of  the  Clinton  board,  we  do  not  go  to  the  incendiary  extreme  that 
AFI^CIO  President  Lane  Kirkland  did  in  the  early  1980's,  when, 
in  criticizing  the  Reagan  board,  he  called  for  the  abolition  of  the 
labor  act  and  a  return  to  the  streets  to  solve  labor's  demands. 

However,  we  do  insist  that  if  the  NLRB  is  going  to  continue  to 
exist,  that  it  be  held  to  reasonable  standards  of  objectivity  and  fis- 
cal prudence. 

Taxpayers  may  reasonably  ask  the  NLRB  to  do  its  fair  share  in 
reducing  the  budget  deficit,  not  carry  all  of  the  load  or  even  a  sig- 
nificant part  of  the  load,  but  simply  do  its  fair  share. 

As  President  Clinton  told  the  American  people  last  month,  the 
era  of  Big  Government  is  over.  The  NLRB,  unfortunately,  has  not 
gotten  the  President's  message. 
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As  we  heard  again  this  morning,  the  Board  has  persistently  re- 
fused to  come  forward  and  suggest  how  it  might  reasonably  share 
in  Government  downsizing.  In  fact,  it  has  continued  over  the  past 
to  insist  that  it  needs  a  budget  increase. 

Taxpayers  may  reasonably  ask  why  scarce  tax  dollars  are  better 
spent  on  legions  of  labor  lawyers  than  on  other  programs  such  as 
children's  programs  and  the  like,  and  yes,  as  you  indicated  earlier, 
taxpayers  may  reasonably  ask  why  each  Board  member  has  any- 
where from  19  to  22  staff  attorneys  when  the  Supreme  Court  jus- 
tices get  by  with  two  law  clerks,  and  if  I  may  divert  here  for  a  mo- 
ment, I  think  the  Chairman's  response  to  your  question  earlier 
really  goes  to  the  heart  of  what  we  are  considering  here  today. 

The  Chairman's  response  was  that,  unlike  the  Supreme  Court 
that  has  the  power  to  grant  certiorari,  we  at  the  Board  have  no 
control  over  our  agenda.  In  effect,  it  is  an  argument  of  impotence 
of  control. 

Mr.  Chairman,  the  fact  of  the  matter  is,  when  unions  observe  an 
environment  at  the  Board  that  is  extremely  receptive  to  even  the 
most  frivolous  complaints,  it  is  not  surprising  that  the  Board's  very 
mode  of  operation  actually  encourages  and  generates  excessive 
complaints,  so  the  argument,  in  effect,  that  we  have  no  control  but 
we  have  a  large  backlog,  may  be  descriptive  but  it  is  not  an  expla- 
nation of  why  we  are  in  the  state  we  are  in. 

And  recognizing  that  I  am  before  a  preeminent  lawyer  and 
former  prosecuting  attorney,  I  am  going  to  hazard  a  theorem.  It  is 
not  a  legal  theorem,  it  is  an  economic  theorem  called  Hunter's  theo- 
rem of  lawyers,  that  the  number  of  cases  expands  with  the  square 
of  the  number  of  lawyers  involved,  so  to  reduce  cases,  reduce  law- 
yers. 

Let  me  turn  for  a  moment  to  policy  questions.  The  Board  has  un- 
dermined its  credibility  in  the  eyes  of  the  business  community  in 
a  number  of  ways.  First  and  most  notoriously,  the  Board  has  sys- 
tematically abused  its  injunction  authority,  and  although  I  am  not 
a  labor  lawyer,  what  I  heard  this  morning  did  cause  me  some  cause 
for  concern,  that  in  fact  although  on  the  one  hand  the  Board  has 
said  it  has  put  in  place  new  mechanisms  to  control  frivolous  suits 
which  we  applaud,  it  appears  as  if  they  intend  to  increase  the  use 
of  their  injunctive  authority. 

Now,  there  is  no  doubt  that  it  is  easier  to  be  efficient  in  settling 
disputes  if  one  does  not  go  through  the  deliberative  exercise  of  a 
judicial  or  quasi-judicial  proceeding,  but  the  continued  use  of  ex- 
traordinary injunctive  power  is  a  cause  for  concern. 

Another  manifestation  of  the  politicization  that  has  occurred  at 
the  Board  is  its  selective  enforcement,  such  as  when  unions  sys- 
tematically are  given  the  benefit  of  the  doubt,  but  employers  are 
not. 

Finally,  with  all  the  serious  questions  in  mind 

Senator  Specter.  I  did  not  understand  your  last  point.  Dr.  Hun- 
ter. Selective  enforcement,  and  employers  are  not  given  the  same 
benefit? 

Dr.  Hunter.  There  are — there  is  documentation  that  the  Board 
has  instructed  field  representatives  to  bring  certain  types  of  cases 
to  the  Board  involving  union  complaints  virtually  regardless  of 
what  their  first  cut  determination  in  the  field  is,  where  an  opposite 
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standard  is  applied  to  complaints  being  brought  by  the  business 
community. 

As  I  say,  I  am  not  a  lawyer,  and  not  familiar  with  all  the  cases. 
I  would  be  happy  to  provide  the  committee  detailed  backup. 

Senator  SPECTER.  I  would  like  to  see  that,  and  would  like  to  get 
the  Board's  response. 

Dr.  Hunter.  I  would  be  happy  to  provide  that. 

DEAD-OF-THE-NIGHT  APPOINTMENT 

Finally,  with  all  these  serious  questions  on  the  mind  of  busi- 
nesses across  the  country,  the  recent  dead-of-the-night  appointment 
to  the  Board  by  the  administration  embroils  the  NLRB  in  con- 
troversy as  never  before. 

On  January  19,  the  President  appointed  a  former  Senate  staffer 
to  a  recess  appointment  to  fill  a  vacancy  at  the  Board,  and  I  must 
report  that  in  the  minds  of  many  in  the  business  community  the 
President  hand-delivered  control  of  this  independent  agency  to  spe- 
cial interests  of  organized  labor  purely  for  political  purposes.  Busi- 
ness is  justifiably  alarmed. 

In  short,  Mr.  Chairman,  in  light  of  the  Board's  reluctance  to  pro- 
pose funding  reductions  to  help  share  the  burden,  in  light  of  its  dis- 
turbing signs  of  politicization  we  have  seen  at  the  NLRB,  it  is 
clearly  unreasonable  for  the  Board  to  ask  Congress  to  increase  its 
budget  or,  even  in  our  minds,  for  that  matter  to  fund  the  Board  at 
last  year's  level. 

Let  me  diverge  just  once  more,  and  I  know  my  time  is  up,  but 
speaking  as  a  small  businessman 

Senator  Specter.  That  is  all  right.  Go  ahead.  Dr.  Hunter.  You 
can  take  your  time. 

Dr.  Hunter.  Let  me  relate  an  experience  I  experience  virtually 
every  month  in  my  small  business.  I  have  some  oi  the  world's  most 
dedicated  employees,  and  I  like  to  think  my  managers  are  some  of 
the  best  in  the  world,  but  every  month  when  I  do  financial  state- 
ments, I  pay  another  visit  to  my  managers. 

So  we  go  through  the  financial  statement  and  I  hear  basically  a 
variation  of  what  we  heard  this  morning.  We  are  doing  the  best  we 
can.  We  cannot  possibly  cut  any  more.  If  we  cut  we  are  not  cutting 
fat,  we  are  into  the  muscle  of  the  operation.  And  as  I  say,  these 
are  statements  sincerely  made,  because  as  we  know,  what  you  see 
and  what  you  feel  is  a  result  of  where  you  sit  and  the  position  you 
hold. 

I  have  no  doubt  that,  when  asked  in  the  abstract  where  cuts  can 
be  made  at  the  Board,  members  of  the  Board  may  find  it  difficult 
to  make  suggestions.  I  do  not  think  that  relieves  them  of  the  re- 
sponsibility. 

What  I  have  discovered  and  what  I  think  most  CEO's  understand 
when  it  comes  time  to  make  cost  reductions,  you  listen  to  your  em- 
ployees, you  observe  what  you  can  see  in  the  business,  you  make 
the  best  judgment  you  can,  and  you  act.  You  cut,  and  then  you 
monitor,  and  then  you  adjust,  and  you  know  what?  The  world  sel- 
dom comes  to  an  end. 

And  as  important  as  the  NLRB  is  in  our  system  of  Government, 
reasonable  cuts  to  its  budget  are  not  going  to  bring  the  world  to 
an  end,  and  faced  with  a  reality  that  the  budget  is  smaller  this 
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year  by  10  percent,  20  percent,  or  perhaps  even  30  percent,  I  am 
sure  Board  members  will  adjust,  and  I  think  the  Congress  and  I 
think  the  Board  will  find  that  when  given  the  constraints  to  oper- 
ate under  and  with  a  good  faith  effort  to  be  efficient  and  to  adjust, 
the  backlog  will  decline. 

Finally,  let  me  address  the  question  of  what  level  of  funding  we 
do  recommend  for  NLRB.  The  House  Appropriations  Committee,  as 
we  heard  this  morning,  has  passed  a  30-percent  reduction  in  the 
Board's  budget  in  the  1995  level,  and  the  Chairman  was  remark- 
ably reluctant  to  accept  cuts  of  any  magnitude. 

It  seems  to  us,  then,  that  based  upon  this  reluctance,  the  burden 
of  proof  in  demonstrating  that  a  30-percent  cut  is  not  justified  must 
fall  on  the  NLRB.  I  do  not  think  they  made  the  case  this  morning. 
Unless  and  until  the  Board  comes  forward  in  good  faith  with  a  full 
explanation  of  the  expenses  that  you  have  discussed  and  questions 
you  have  raised,  and  until  they  come  forward  with  a  list  of  cuts 
that  they  will  accept  to  help  do  their  part  in  deficit  reduction,  we 
believe  that  30-percent  reduction  figure  is  as  good  as  any  place  to 
begin. 

Cut,  monitor,  and  adjust.  The  era  of  Big  Government  is  over,  and 
it  is  time  for  the  NLRB  to  get  with  the  program.  The  business  com- 
munity will  support  adequate  funding  for  a  fair  and  judicious  Na- 
tional Labor  Relations  Board  that  is  doing  its  fair  share  in  the  defi- 
cit reduction  battle,  but  we  will  not  support  funding  for  a 
confrontational  Labor  Board  bent  on  an  ideological  agenda  that  is 
destructive  to  business  and  harmful  to  the  American  economy. 

PREPARED  STATEMENT 

In  other  words,  Mr.  Chairman,  we  believe  it  is  time  to  put  the 
relations  component  of  the  Board's  name  back  into  its  practices. 

I  thank  the  committee  for  this  opportunity  to  testify,  and  we 
would  be  happy  to  answer  any  questions. 

[The  statement  follows:] 
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STATEMENT  OF  LAWRENCE  HUNTER,  Ph.D.,  PRESIDENT,  BUSINESS 

LEADERSHIP  COUNCIL 

My  name  is  Lawrence  Hunter.  I  appear  before  the  Committee  on  Appropriation's 
Subcommittee  on  Labor,  Health  and  Human  Services  today  as  President  of  the  Business 
Leadership  CounciL 

The  BLC  is  a  new  association  of  large  and  medium  sized  businesses  dedicated  to  reviving  the 
American  economy  to  at  least  the  level  of  performance  experienced  between  the  end  of  World 
War  II  and  the  early  1970s,  and  again  during  President  Reagan's  Administration  in  the  1980s.  Its 
mission  is  to  increase  economic  growth  by  leading  the  American  business  community  on  a 
campaign  to  restore  opportunity,  protect  private  property,  and  ensure  personal  security  and 
personal  liberty.  It  is  with  these  views  in  mind  that  I  offer  testimony  today  on  the  National  Labor 
Relations  Board. 

We  at  the  BLC  and  in  the  business  community  at  large  welcome  this  hearing  as  an 
opportunity  to  express  concerns  about  the  direction  and  tone  of  the  National  Labor  Relations 
Board.  We  do  not  criticize  this  law  enforcement  agency  lightly.  The  business  community  sees  a 
legitimate  need  for  our  Nation's  labor  statutes.  It  recognizes  the  importance  to  the  economy  of 
an  objective  and  aggressive  National  Labor  Relations  Board. 

This  once  proud  and  independent  agency  has,  over  the  past  two  years,  become  mired  in 
controversy,  leading  many  to  question  its  very  objectivity.  The  business  community  has  come  to 
view  the  Board  as  an  advocacy  arm  of  organized  labor  and  a  body  more  attuned  to  political 
forces  than  to  the  public  interests. 

These  strong  views  are  not  merely  the  grumblings  of  the  party  and  interests  out  of  power 
which  was  prevalent  with  a  vengeance  in  the  early  1980s  when  the  so-called  "Reagan  Board" 
reversed  a  series  of  "Carter  Board"  precedents.  Lost  on  the  detractors  at  the  time  was  the  fact 
that  the  80s  Board  did  nothing  more  than  restore  the  legal  principles  of  five  to  10  years  prior. 

Although  we  have  serious  concerns  about  the  operation  of  the  Board,  we  do  not  go  to  the 
extreme  that  AFL-CIO  President  Lane  Kirkland  did  in  the  early  1980s  when  he  called  for  the 
abolition  of  the  Labor  Act  and  a  return  to  the  streets  to  solve  labor's  demands  --  "mano  a  mano." 

TTie  business  community  rejects  such  irresponsible  appeals  to  hysteria.  To  Mr.  Trumka  and 
others  in  the  leadership  of  organized  labor,  I  cannot  stress  enough  that  our  complaints  about  the 
directions  and  tone  of  the  NLRB  are  based  purely  on  principle,  and  not  politics. 

The  question  facing  the  NLRB  is  the  same  one  confronting  government  at  all  levels;  How 
can  we  makes  do  with  less?  As  President  Clinton  told  the  American  people  last  month,  "the  era 
of  big  government  is  over."  It  is  no  longer  acceptable  to  say  simply  that  we  can't  get  the  job 
done  with  fewer  resources.  We  have  to  get  the  job  done  more  efTiciently  with  less.  How  can  we 
doit? 

Let  me  repeat  my  point  made  at  the  outset.  The  business  community  is  not  calling  for  the 
abolition  of  the  Labor  Board.  Nor  is  it  seeking  to  gut  the  Board's  enforcement  abilities  through 
the  indirect  avenue  of  budget  cuts.  If  there  is  to  be  a  labor  law,  then  its  enforcement  agency 
should  be  fully  funded.  Where  opinions  differ  is  over  what  constitutes  full  funding.  Numerous 
elements  of  the  NLRB's  budget  and  behavior  suggest  that  the  1995  budget  figure  of  $176  million 
is  in  excess  of  what  can  reasonably  be  called  "full  funding." 

During  the  mid-1970s,  labor  and  management  worked  together  as  part  of  the  Chairman's 
Task  Force  to  create  efficiencies  which  helped  the  NLRB  fulfill  its  mandate.  Three  panels  of 
representatives  from  labor  and  management  offered  more  than  115  recommendations  to 
streamline  agency  procedures  and  operations.  Almost  100  of  those  recommendations  were 
adopted  by  the  Members  and  the  General  Counsel. 
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I  raise  these  past  successful  efforts  at  cooperation  to  highlight  the  abiUties  of  the  parties  to 
depoliticize  the  Labor  Board.  When  the  parties  are  generally  in  accord  on  such  fundamental 
issues  as  the  need  for  efficiency  and  the  matter  of  full  funding,  creative  and  fair  solutions  can  be 
reached.  Reaching  a  consensus  in  the  current  climate  will  be  a  very  difficult  undertaking.  The 
following  discussion  seeks  to  explain  concerns  of  the  business  community  over  budget  and 
policy  issues  which  the  Board  has  failed  to  fully  justify.  It  is  our  hope  that  by  airing  these 
concerns  in  this  setting,  we  may  begin  the  process  of  returning  the  Board  to  the  middle  course 
that  is  in  everyone's  interest. 

Budget  Issues 

Since  at  least  the  1970s,  several  issues  in  the  NLRB  budget  have  raised  questions.  A 
perennial  question  is  why  does  each  Board  Member  have  19  to  22  staff  attorneys  when  Supreme 
Court  Justices  get  by  with  only  two  law  clerks?  Likewise,  efficiency  experts  have  been  asking 
for  years  why  NLRB  administrative  law  judges  decide  so  few  cases  each  year. 


The  Subcommittee  Chair  is  right  to  question  the  exorbitant  rent  paid  by  the  Board  for  its 
Washington  headquarters.  Equally  troubling  is  the  continued  use  of  a  car  and  driver  for  Board 
Members,  as  well  as  a  special  budget  item  for  linen  service.  Other  subject  areas  are  ripe  for 
further  inquiry. 

Regional  Offices — Representative  Nancy  Johnson's  observation  that  there  are  more  NLRB 
regional  offices  than  women's  shelters  should  be  cause  for  much  embarrassment.  In  light  of  the 
reduced  caseload  at  the  Board,  serious  consideration  should  be  given  to  consolidating  operations. 

Travel  Budget — Travel  by  Board  Members  to  speak  to  professional,  labor  and  business 
groups,  while  frequently  beneficial  to  those  attending,  takes  time  away  from  the  Members' 
primary  function,  i.e..  deciding  cases.  Some  limitations  surely  are  in  order. 

Injunction  Proceedings — The  budget  implications  of  the  Board's  increased  usage  of  its 
extraordinary  10(j)  injunction  powers  have  not  been  fully  evaluated.  As  one  commentator  has 
stated:  "There  is  a  real  suspicion  that  NLRB  resources  are  being  diverted  into  costly  injunction 
battles,  which  include  discovery,  while  traditional  case  handling  is  being  neglected  by  the 
agency."  (Remarks  of  John  S.  Irving  at  Symposium  on  the  Dunlop  Commission,  Journal  of 
Labor  Research.  April  21.  1995.)  The  Board  has  been  able  to  identify  every  delay  which  it 
blames  on  the  governmental  shutdowns  over  the  past  two  months.  It  should  thus  be  able  to 
provide  this  Subcommittee  with  a  full  accounting  of  elections  postponed  and  cases  delayed 
because  of  the  reallocation  of  resources  to  the  special  injunction  strategy. 

Settlement  Judges — In  1995  the  NLRB  created  a  new  category  of  Administrative  Law 
Judge  which  specializes  in  negotiating  settlements  of  complex  cases.  From  a  budget  point  of 
view,  it  would  be  useful  to  review  how  the  redirection  of  some  ALJs  from  case  adjudication  to 
settlement  negotiations  has  affected  the  workload  of  the  remaining  ALJs.  Further,  it  is  entirely 
likely  that  some  cases  that  would  have  settled  at  the  regional  director  level  have  been  kept  active 
by  either  side  in  the  dispute  in  the  hopes  of  negotiating  a  better  deal  before  the  settlement  judges. 
Such  delays  in  settling  cases  result  in  Board  attorneys  needlessly  preparing  trial  and  other 
expensive  activities. 

Equal  Access  to  Justice  Act — Perhaps  one  of  the  best  indicators  of  how  fairly  an  agency  is 
doing  its  job  is  the  amount  it  pays  to  parties  which  successfully  defend  against  government 
lawsuits.  In  deciding  the  level  to  fund  the  NLRB,  the  Subcommittee  should  pay  careftil  attention 
to  the  Board's  record  of  payouts  to  small  businesses  under  the  Equal  Access  to  Justice  Act. 

Alternative  Dispute  Resolution — There  is  little  dispute  that  increased  use  of  alternative 
dispute  resolution  procedures  would  decrease  court  as  well  as  Board  workload  and  permit  better 
allocation  of  resources.  It  is  therefore  regrettable  that  the  NLRB  General  Counsel  has  attempted 
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to  hamstring  the  use  of  ADR  in  the  nonunion  setting  through  the  issuance  of  a  complaint  against 
a  company  that  made  it  a  condition  of  employment.  Further  investigation  of  this  subject  area 
could  yield  significant  budget  savings. 

What  level  of  funding  do  we  recommend  for  the  NLRB?  The  House  Appropriations 
Committee  has  passed  a  30  percent  reduction  in  the  Board's  budget  from  its  1995  level.  The 
burden  of  proof  in  demonstrating  that  such  a  cut  is  not  justified  must  remain  with  the  NLRB. 
Unless  and  until  the  Board  comes  forward  in  good  faith  with  a  full  explanation  of  its  expenses 
and  with  a  list  of  cuts  it  will  accept,  we  believe  the  30  percent  reduction  figure  is  as  good  as  any 
for  discussion. 

Policy  Questions 

How  can  the  Board  expect  to  build  a  consensus  on  its  budget  demands  when  it  has  taken 
extraordinary  steps  to  alienate  the  business  community?  With  the  exception  of  the  occasional 
rogue  employer,  no  one  objects  to  evenhanded  enforcement.  The  actions  of  the  Board  and  the 
Administration  have  brought  disrepute  to  an  important  agency. 

Just  last  week,  the  Eighth  Circuit  Court  of  Appeals  rebuked  the  NLRB  for  a  decision  which 
created  the  "imprimatur  of  industrial  anarchy."  In  the  Earle  Industries  case,  the  employer  was 
sanctioned  by  the  Board  for  disciplining  an  employee  who  escorted  a  trespasser,  activist  Jesse 
Jackson,  through  the  plant  during  a  union  organizing  campaign.  In  refusing  to  enforce  the 
Board's  order,  the  Court  of  Appeals  ruled  that  an  employee's  interest  in  unionizing  her 
workplace  cannot  override  legitimate  employer  interests  in  protecting  its  property  from  outsiders. 
Contrary  to  the  Board's  outlook,  industrial  anarchy  would  prevail  if  employees  were  empowered 
to  disregard  typical  rules  of  conduct. 

If  this  were  merely  an  isolated  case  of  results-oriented  decision  making,  it  would  not  be 
relevant  to  the  image  of  the  NLRB  as  an  independent  agency.  I  raise  it  here  at  the  beginning  of 
my  discussion  of  the  policy  direction  of  the  Board  to  emphasize  the  real  world  consequences  of 
apparent  politically  motivated  actions. 

Abuse  of  Injunction  Authority 

The  rapidly  expanded  use  of  the  NLRB's  extraordinary  powers  is  the  most  notorious  example 
of  prosecutorial  judgment  being  affected  by  political  forces.  Specifically,  business  has  come  to 
question  whether  the  IO(j)  injunction  power  is  being  used  for  the  public  interest  or  for  union 
benefit. 

In  numerous  public  fora,  the  General  Counsel  and  the  Chair  of  the  NLRB  have  pointed  to  the 
increased  usage  of  the  injunction  weapon  as  the  clearest  sign  of  changes  in  the  direction  of  the 
Clinton  Labor  Board.  Indeed,  General  Counsel  Feinstein  sought  the  IO(j)  extraordinary  relief  in 
one  out  of  every  35  unfair  labor  practice  case  in  1994,  almost  twice  the  rate  of  one  10(j)  case  in 
every  67  during  1979  in  the  midst  of  the  Carter  Labor  Board. 

The  current  Board  has  suffered  publicly  because  of  the  expanded  use  of  the  injunction  power. 
More  than  one  former  General  Counsel  have  charged  that  the  Board  and  the  current  General 
Counsel  arc  highly  politicized  and  are  failing  to  exercise  impartiality.  The  Business  Leadership 
Counsel  concurs  in  this  judgment. 

In  numerous  high-profile  cases,  the  General  Counsel  has  failed  to  convince  the  court  that 
extraordinary  relief  is  necessary.  In  one  case,  Frye  v.  Pony  Express  Courier  Corp.,  the  District 
Court  judge  rejected  Mr.  Fcinstein's  plea  for  extraordinary  relief,  but  not  because  an  injunction 
was  too  extreme  a  remedy.  Instead,  the  court  denied  the  General  Counsel's  plea  because  it 
rejected  his  underlying  theory  that  a  violation  had  occurred  in  the  first  place.  In  short,  the 
General  Counsel's  case  amounted  to  a  house  of  cards  that  was  easily  toppled  by  the  court.  This 


/ff 


148 


and  other  embarrassing  failures  raise  legitimate  questions  about  objectivity  and  efficiency  of 
prosecutorial  judgment. 

In  exercising  that  judgment,  Mr.  Feinstein  has  acknowledged  that  settlement  is  the  most 
likely  outcome  of  Board  authorization  of  10(j)  enforcement.  Large  and  particularly  small 
employers  are  concerned  that  the  injunction  power  is  being  used  intentionally  or  indirectly  to 
force  settlement  of  cases  with  meritorious  defenses.  Further  investigation  is  needed  into  whether 
threats  of  injunctions  are  employed  as  a  strategy  to  whipsaw  businesses  to  yield  to  overzealous 
prosecutors. 

Selective  Enforcement 

In  other  areas  of  case  handling,  the  Board  has  been  the  subject  of  serious  criticism.  In  the 
House  Committee  on  Economic  and  Educational  Opportunities,  concern  was  expressed  about  the 
apparent  indifference  of  Board  personnel  to  a  secondary  boycott  against  the  UNO-VEN 
Corporation.  In  that  case,  refinery  maintenance  and  construction  work  was  shut  down  by  illegal 
pickets.  Board  lawyers  responded  to  company  complaints  with  delay  and  indifference.  Left 
without  the  immediate  recourse  supposedly  guaranteed  in  the  statute,  the  company  had  to  urge  its 
subcontractor,  the  prime  target  of  the  pickets,  to  sign  a  union  contract.  The  episode  raised  the 
cost  of  the  subcontract  by  over  one  million  dollars. 

Again,  if  this  were  an  isolated  case  of  neglect,  national  scrutiny  would  not  be  warranted. 
Official  documents  of  the  General  Counsel's  office  suggest  unions  systematically  are  given  the 
benefit  of  the  doubt  when  employers  are  not.  Two  directives  are  particularly  distiu^bing. 

A  June  13,  1994  memorandum  states: 

Effective  immediately,  all  pre-compiaint  cases  raising  issues  under  the  Supreme 
Court  decision  in  Beck  ...  are  to  be  submitted  to  the  Division  of  Advice.  If,  however, 
it  is  appropriate  to  dismiss  the  Beck  allegation  under  existing  guidelines,  the  Region 
may  do  so  without  submitting  the  case  to  the  Division  of  Advise. 

The  clear  message  to  Board  lawyers  from  the  memorandum  is  send  meritorious  cases  of 
union  abuse  of  dues  to  Washington,  but  go  ahead  and  dismiss  them  at  your  pleasure.  The 
opposite  result  was  applied  to  so-called  "salting"  cases  which  involve  unions  using  NLRB 
processes  for  organizing  gains. 

An  August  12,  1994  memorandum  (No.  94-73)  from  the  Associate  General  Counsel  instructs 
field  staff  on  how  to  prosecute  employers  on  salting  charges.  Every  case  involving  salting  is  to 
be  sent  to  headquarters.  The  instructions  specifically  state:  "the  Region  should  not  dismiss  the 
case  until  the  coordinator  has  reviewed  the  decision."  Before  alienating  unions  by  dismissing 
their  charges,  the  official  Board  position  is  to  give  the  unions  a  "second  bite"  at  the  apple, 
another  chance  to  tie  up  the  employer. 

Frivolous  Cases 

Last  summer  the  House  Committee  on  Economic  and  Educational  Opportunities  heard 
testimony  on  the  escalating  use  of  frivolous  charges  with  the  Labor  Board  as  a  means  of  breaking 
employer  resistance  to  union  demands.  One  small  business  witness  pointed  to  legal  bills  of 
$18,500  as  the  penalty  for  defending  against  union  charges  which  were  wholly  false. 
Subcommittee  on  Oversight  and  Investigations  Chairman  Hoekstra  pointed  to  a  more  common 
cost  of  $40,000  in  similar  frivolous  cases. 

The  cause  for  the  increase  in  similar  frivolous  charges  is  not  in  doubt.  Under  such  programs 
as  the  COMET  campaign,  tying  up  nonunion  employers  in  litigation  is  a  central  strategy.  The 
International  Brotherhood  of  Electrical  Workers  makes  this  point  clearly: 
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These  contractors  know  that  when  they  are  targeted  with  stripping,  salting 
and  market  recovery  funds,  it  is  only  a  matter  of  time  before  their  foundation 
begins  to  crumble.  The  NLRB  charges,  the  attorney  fees,  and  the  loss  Q.f 
prTipl^ypes  can  lead  to  an  unprnfitabie  business. 

Organizing  Power:  The  Newsletter  of  IBEW  Construction  Organizing,  Vol.  II,  No.  1,  March 
1 995  (emphasis  added). 

Investigating  these  frivolous  complaints  wastes  the  Board's  resources.  In  light  of  the 
campaign's  admi'ted  goal  of  driving  up  litigation  costs,  it  is  surprising  that  the  Board  has  not 
taken  steps  to  curl  the  abuse.  Whether  through  complicity  or  a  lack  of  resolve,  the  NLRB's 
cunent  budget  is  being  drained  needlessly. 

Appropriate  Bargaining  Units 

The  National  Labor  Relations  Act  states  at  Section  9(c)(5)  that  in  decisions  on  what 
constitutes  an  appropriate  unit  for  bargaining,  "the  extent  to  which  employees  have  organized 
shall  not  be  controlling."  This  language  was  added  to  the  law  to  prevent  the  NLRB  from 
conducting  representation  elections  involving  only  those  employees  the  union  thinks  it  can 
convince  to  vote  for  them.  There  is  doubt  that  this  Board  is  willing  to  accept  this  principle  which 
was  enacted  into  law. 

Late  last  year  the  Fourth  Circuit  Court  of  Appeals  rejected  the  Labor  Board's  novel  approach 
to  selecting  who  may  vote  in  the  representation  election.  In  the  Lundy  Packing  Co.  case,  the 
Board  narrowly  defined  the  unit  to  exclude  persons  who  shared  a  clear  community  of  interests 
with  those  ruled  eligible  to  vote.  The  union  had  requested  the  smaller,  more  exclusive  unit. 

The  court  rejected  the  unit  selected  by  the  Board  and  offered  a  particularly  stinging  rebuke. 
It  held  that  the  Board  "adopted  a  novel  legal  standard"  that  conflicts  with  Board  precedent  and 
gives  controlling  weight  to  the  extent  of  union  organizing,  something  prohibited  by  section 
9(c)(5). 

Similar  observations  have  been  made  about  the  Board's  rulemaking  in  the  area  of  single 
location  bargaining  units.  A  proposed  rule  seeks  to  establish  a  presumption  that  a  single 
facility  of  an  employer  will  be  considered  the  appropriate  unit  in  almost  all  circumstances. 
Board  Chairman  Gould  has  touted  the  simplicity  and  objectivity  of  the  proposed  rule,  claiming 
that  the  questions  will  be  determined  simply  with  a  calculator  and  an  odometer. 

For  the  union  organizer  the  rule  is  an  obvious  benefit.  He  or  she  need  only  sign  up 
employees  at  a  single  store  or  plant  in  order  to  secure  an  election.  In  most  cases  under  the 
proposed  rule,  questions  of  community  of  interests,  types  of  work,  training  and  myriad  of 
legitim  \tc  labor  relations  issues  would  be  deemed  irrelevant.  The  standard  used  by  every  Board 
since  "he  Kennedy  NLRB  would  be  ignored.  The  Board  would  thereby  free  itself  from  the 
restrictions  of  section  9(c)(5)  by  directing  organizers  in  the  extent  they  must  organize  -  the 
smallest  possible  unit. 

The  staled  rationale  for  the  proposed  rule  is  the  redundancy  of  frequently  litigating  simple 
questions  of  fact.  Chairman  Gould  has  repeatedly  complained  that  the  same  arguments  are  being 
litigated  now  that  were  extant  when  he  worked  for  the  Board  30  years  ago.  The  facts  and  the 
purposes  of  the  Act,  however,  undermine  his  criticism.  Between  1980  and  1994,  the  Board 
reported  62  decision  concerning  the  appropriateness  of  a  single-location  bargaining  unit.  Yet, 
during  the  last  five  years  of  that  period,  only  1 1  decisions  involving  this  issue  were  reported  by 
the  Board.  Clearly,  an  objective  analysis  of  the  Board's  decision  on  this  issue,  not  only  fails  to 
indicate  an  increase  in  the  volume  of  litigation  on  the  issue,  such  an  analysis  reflects  a  substantial 
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decline  in  such  litigation.  Further,  the  labor  law  recognizes  that  few  employers  operate  in  the 
same  manner  and  that  flexibility  is  necessary  to  ensure  that  employee  free  will  is  protected. 
Thus,  the  one-size-fits-all  approach  reflected  in  the  proposed  rule  is  particularly  ill-conceived. 

The  extensive  rulemaking  process  is  quite  costly.  Some  in  the  agency  have  expressed 
surprise  at  the  ardent  opposition  of  the  business  community  for  what  was  considered  an 
innocuous  technicality  .  The  rule  would  indeed  have  far-reaching  consequences,  but  the  Board 
has  yet  to  acknowledge  the  impact  except  to  grant  three  extension  of  the  deadline  for  the  filing  of 
comments.  With  tight  resources,  the  wisdom  of  the  Board  dwelling  on  the  issue  is  questionable. 
Concern  about  the  motivation  for  the  rule  is  high. 

Public  Criticism  of  the  Labor  Law 

During  the  confirmation  process.  Chairman  Gould  was  questioned  repeatedly  about  his 
voluminous  writings  that  criticize  the  National  Labor  Relations  Act.  He  persuasively  convinced 
many  Senators  that  his  musing  as  an  academic  would  not  affect  his  decisions  at  the  NLRB.  In 
response  to  a  question  from  now-Committee  Chair  Senator  Kassebaum,  he  wrote; 

...  I  intend  to  pursue  a  balanced  approach  through  which  the  Board  can  reach  out  to 
and  obtain  acceptance  from  both  labor  and  management,  so  that,  I  would  hope,  all 
would  believe  that  the  agency  was  respectful  of  the  legitimate  interests  of  all  sides 
and  was  faithful  to  the  policies  of  the  statute. 

Despite  such  assurances.  Chairman  Gould  proceeded  to  criticize  the  "policies  of  the  statute" 
before  the  Dunlop  Comjnission  and  across  the  country  in  numerous  speaking  opporttinities. 
Virtually  all  of  his  criticisms  of  the  law.  Supreme  Court  precedent  and  policies  would  benefit 
organized  labor  if  adopted. 

The  highly  controversial  issue  of  the  hiring  of  striker  replacements  is  case  in  point.  Shortly 
before  that  issue  came  tothe  Senate  floor  for  debate,  Chairman  Gould  publicly  advocated 
banning  the  employer  right,  claiming  "(I)t  is  disingenuous  to  say  that  we  protect  the  right  to 
strike  when  a  loss  of  jobs  can  flow  from  the  decision  to  engage  in  it." 

At  the  same  time.  General  Counsel  Feinstein,  to  his  credit,  declined  to  participate  in  the  issue. 
He  stated:  I  don't  think  that  I'm  part  of  that  debate  any  longer."  Many  observers  regret  that 
Chairman  Gould  felt  himself  part  of  the  debate. 

This  matter  is  relevant  here  today  because  of  a  major  decision  issued  last  week  in  the  case 
involving  the  Striker  Replacement  Executive  Order.  As  the  Subcommittee  Is  no  doubt  aware,  the 
Court  of  Appeals  for  the  District  of  Colimibia  ruled  the  Order  illegal  for  conflicting  with  the 
National  Labor  Relations  Act.  It  is  truly  unfortunate  for  the  public  perception  of  the  Board  that 
its  Chairman  publicly  endorsed  the  Executive  Order  which  infringed  upon  the  very  law  he  is 
sworn  to  uphold. 

NLRB  Membership 

With  all  of  these  serious  questions  on  the  minds  of  businesses  across  the  country,  recent 
actions  by  the  Administration  embroil  the  NLRB  in  controversy  as  never  before.  On  January  19, 
1996.  the  President  appointed  Senate  staffer  Sarah  M.  Fox  to  a  recess  appointment  to  fill  a 
vacancy  at  the  Board.  In  the  minds  of  many,  the  President  hand-delivered  control  of  this 
independent  agency  to  the  special  interest  unorganized  labor  purely  for  political  purposes. 
Business  is  justifiably  alarmed. 

Ms.  Fox  is  by  all  accounts  a  competent  legislative  stictegist  and  a  person  of  integrity.  But  as 
Senator  Kassebaum  remarked  at  the  time  of  the  recess  appoiniment,  Ms.  Fox  is  the  wrong  person 
at  the  wrong  time.  Her  background  as  a  union  lawyer  and  as  the  key  strategist  for  legislation  to 
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alter  the  labor  laws,  her  prounion  leanings  are  undeniable.  Her  vote  on  the  Board,  combined 
with  another  construction  union  lawyer  and  an  academic  who  has  made  a  career  of  criticizing  the 
law,  make  up  a  majority  on  all  labor  law  cases  and  questions. 

The  unusual  step  of  appointing  Ms.  Fox  at  this  time  is  itself  reason  for  concern.  The  Board 
membership  enjoyed  a  quorum,  so  no  emergency  was  present.  TTie  "recess"  which  supposedly 
triggered  the  President's  authority  was  exceedingly  brief,  and  perhaps  was  legally  insufficient 
under  the  Constitution.  Furthermore,  there  was  no  doubt  that  Ms.  Fox's  formal  nomination  for  a 
vacant  seat  on  the  Board,  received  late  last  year,  would  be  rejected  by  the  full  Senate  if  brought 
up  for  vote.  Thus,  the  only  emergency  which  dictated  a  recess  appointment  at  this  time  was  of  a 
political  nature. 

It  is  this  very  use  of  the  NLRB  for  political  purposes  that  American  business  decries,  and 
which  explains  the  great  scrutiny  now  being  directed  at  budgetarj'  abuses.  No  one  is  willing  to 
give  an  entity  the  benefit  of  doubt  when  there  are  in  fact  many  doubts  about  that  entities 
impartiality. 

Conclusion 

The  nature  of  the  economy  and  society  demands  that  American  institutions  embrace  change. 
It  is  time  that  Congress  and  the  parties  take  a  serious  look  at  the  NLRB  and  where  it  is  going. 
The  Board  must  move  away  from  politics  and  extreme  positions  and  back  to  the  middle  ground. 
The  era  of  political  pettiness  has  passed,  but  changes  are  needed  within  the  NLRB  to  reflect  this 
reality. 

I  thank  the  Subcommittee  for  this  opportunity  to  testify  and  will  be  happy  to  answer 
questions. 

NUMBER  OF  CASES  EXPANDING 

Senator  Specter.  Thank  you  very  much,  Dr.  Hunter. 

When  you  talked  about  the  number  of  cases  expanding  with  the 
number  of  lawyers,  I  come  from  a  small  town  in  Kansas.  It  was  not 
my  town,  but  I  heard  this  story.  There  was  one  lawyer  in  this 
small  Kansas  town  that  was  starving,  and  a  second  lawyer  moved 
to  town,  and  they  both  got  rich.  [Laughter.] 

There  may  be  some  factual  basis  to  that,  but  not  to  most  of  the 
lawyer  stories. 

When  you  talk  about  direction  and  tone,  Dr.  Hunter,  could  you 
be  more  specific  as  to  what  you  mean  by  that  when  you  say  the 
Board  has  become  politicized? 

Dr.  Hunter.  I  think  the  nature  of  the  environment  that  I  dis- 
cussed, where  frivolous  cases  are  brought,  where  there  is  increas- 
ing pressure  in  the  workplace  to  take  minor  complaints  and  accel- 
erate them  to  the  level  of,  in  effect.  Federal  cases,  where  there  is 
a  perception  by  the  business  community  that  the  Board  is  engaged 
on  a  political  agenda,  it  sets  a  tone  and  it  sets  and  expectation  and 
a  fear  among  the  business  community  that  leads  to  the  feeling  that 
the  Board  has  become  politicized. 

As  you  well  know,  it  is — and  I  think  you  indicated  earlier  these 
kinds  of  complaints  from  both  sides  are  to  be  expected,  and  the  his- 
tory of  the  Board,  as  you  know,  has  been  rife  with  complaints 
based  upon  who,  in  effect,  controls  the  presidency  and  who  makes 
the  majority  of  appointments  to  the  Board. 

It  is  simply  our  belief  that  the  behavior  this  time  has  gone  be- 
yond what  we  have  seen  in  the  past,  and  the  most  recent  appoint- 
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ment  of  an  appointee  that  clearly  did  not  have  the  support  in  the 
Congress  through  a  recess  appointment  when  such  an  appointment 
was  not  necessary — there  was  no  emergency — indicates  that  there 
is  a  political  agenda  being  played  out  that  is  disturbing  to  us. 

Senator  Specter.  With  respect  to  the  issue  of  frivolous  cases,  it 
is  hard  to  stop  them  from  being  filed.  Your  suggestion  is  that  the 
Board  gives  them  more  credence  and  makes  affirmative  findings  on 
behalf  of  people  who  bring  the  frivolous  cases. 

Dr.  Hunter.  Let  me  again  speak  as  a  nonlawyer.  I  do  not  know 
what  provisions  are  available  in  the  current  law,  and  perhaps  that 
is  an  area  the  committee  of  jurisdiction  needs  to  look  at,  obviously 
outside  the  purview  of  the  Appropriations  Committee,  but  if  the 
Labor  Board  finds  that  it  does  not  have  adequate  administrative 
authority  to  prevent  frivolous  suits  from  being  brought,  perhaps 
that  is  something  that  needs  to  be  looked  at.  Perhaps  they  need  to 
be  given  more  authority. 

We  know  frivolous  suits  are  a  problem  throughout  the  judicial 
system.  We  are  also  aware  that  many  judges  are  becoming  more 
and  more  intolerant  of  people  bringing  frivolous  suits.  If  the  Board 
has  the  authority  currently,  it  should  exercise  it.  If  it  does  not, 
then  perhaps  Congress  needs  to  look  at  amending  the  law. 

Senator  Specter.  Well,  nobody  can  stop  anybody  from  bringing 
a  frivolous  suit.  The  courts  are  always  open,  and  complaints  can  al- 
ways be  filed.  The  point  is  what  the  Board  or  a  court  does  with 
them. 

It  may  be  that  more  authority  is  necessary  by  way  of  sanctions 
on  bringing  frivolous  suits.  Federal  courts  have  a  substantial  lati- 
tude, perhaps  need  even  more,  but  the  extent  to  which  you  or  any- 
body has  specific  cases  of  frivolous  suits,  the  committee  would  be 
very  interested  in  seeing  them,  as  to  how  the  Board  responds,  if 
they  are  giving  credence  to  them,  and  if  they  are  awarding  rem- 
edies on  them. 

There  are  a  great  many  circumstances  where  business  is  con- 
cerned about  unfair  labor  practices,  secondary  boycotts,  hot  cargo 
clauses,  sit-downs,  quickie  strikes,  that  sort  of  matter.  To  what  ex- 
tent— and  perhaps  this  is  a  question  that  should  be  addressed  to 
you.  Chairman  Gould,  do  you  have  the  breakdown  as  to  how  many 
complaints  are  brought  by  business  as  opposed  to  complaints 
brought  by  labor? 

Mr,  Gould.  We  do,  Mr.  Chairman.  Most  of  our  charges  are 
brought  by  unions  and  employees.  Most  of  them  involve  the  so- 
called  section  8(a)  provisions  of  the  statute  which  are  applicable  to 
employers.  A  substantial  minority  are  brought  against  unions  by 
employers. 

Senator  Specter.  My  question  is,  how  many  by  each,  if  you  can 
give  me  a  rough  figure. 

Mr.  Gould.  I  think  I  can  in  a  second  here,  once  I  dig  out  our 
annual  report. 

Mr.  Feinstein.  Mr.  Chairman,  I  believe  the  figure  is  approxi- 
mately 85  percent  of  the  charges  are  brought  against  employers 
and  15  percent  are  brought  against  unions. 

Senator  Specter.  Do  you  have  statistics  as  to  how  many  are 
found  valid  on  each  side? 
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Mr.  Feinstein.  Yes;  we  do,  and  the  merit  factor  on  either  side 
is  approximately  the  same.  It  is  about  30  to  35  percent,  I  believe. 
Last  year  it  was  34  percent.  That  is  a  merit  factor  which  has  been 
consistent  for  as  long  as  we  have  kept  records.  That  goes  back 
through  the  years. 

Senator  SPECTER.  Well,  to  what  extent  is  harm  caused  by  delay? 
Let  me  start  with  you,  Mr.  Trumka,  from  labor's  perspective,  and 
then  go  to  you.  Dr.  Hunter,  from  the  business  perspective. 

To  what  extent  is  there  harm,  as  Senator  Harkin  talks  about  the 
famous  dictum,  justice  delayed  is  justice  denied?  Mr.  Trumka. 

Mr.  Trumka.  In  many  instances,  it  does  result  in  a  total  denial 
of  workers'  rights. 

For  instance,  if  workers  petition  for  an  election  to  try  to  form  a 
union,  it  may  be  that  over  the  time  of  the  delay  if  it  goes  on  for 
a  couple  of  years,  1  year,  IV2  years,  that  the  entire  unit  is  de- 
stroyed and  a  union  is  never  formed  there. 

If  a  person  is  laid  off,  and  you  have  no  income,  and  your  case 
takes  IV2,  2  years,  in  some  cases  as  many  as  5  and  6  years  in  my 
own  personal  experience,  when  you  finally  get  a  back  pay  award, 
it  is  terrible. 

If  you  are  trying  to  negotiate  a  contract  and  you  are  trying  to  ar- 
rive at  an  agreement  in  good  faith,  and  you  have  a  bona  fide  dis- 
pute over  information  that  should  be  provided  to  you  and  the 
Board  delays  in  deciding  whether  the  employer  is  obligated  or  not 
obligated  to  give  it  to  you,  it  can  and  frequently  does  result  in  a 
work  dispute  that  otherwise  would  not  happen  that  causes  great 
damage  to  both  workers  and  employers. 

If  you  are  looking  at  trying  to  do  cooperative  efforts,  where  work- 
ers are  trying  to  work  more  cooperatively  with  their  employers,  the 
longer  a  dispute  festers  at  the  workplace,  the  more  likely  it  is  to 
have  a  disruptive,  acrimonious,  adversarial  result  on  workers  and 
employers,  and  that  inures  to  both  of  our  disadvantage. 

Senator  Specter.  Is  it  frequent  for  a  complaint  to  languish  for 
5  to  6  years? 

Mr.  Trumka.  I  would  say  it  is  far  less  frequent  now  than  it  was 
in  the  past,  but  there  were  times  when  cases  would  go  on  for  5 
years.  I  had  one  case  that  went  on  for  as  long  as  7  years. 

Senator  Specter.  Why?  Why  would  a  case  go  on  so  long? 

Mr.  Trumka.  Appealed  up  and  down,  and  ultimately  it  went  up 
and  down,  and  these  were  discharges  with  a  surface  mine  in,  I  be- 
lieve it  was  Ohio.  Several  employees  were  discharged  in  an  orga- 
nizing drive,  and  it  took  7  years  ultimately  to  get  the  decision 
down — now,  this  is  a  few  years  back,  in  the  early  eighties — and 
when  the  decision  was  finally  rendered  the  surface  mine  was 
closed.  They  were  ordered  to  be  put  back  to  work,  but  there  was 
no  mine  there  for  them  to  go  back  to  work  to,  nor  any  employer 
to  collect  back  pay  award  from. 

Senator  Specter.  Dr.  Hunter,  what  problems,  if  any,  would  a 
business  encounter  from  a  delay  in  a  resolution  of  a  complaint 
brought  before  the  Board? 

Dr.  Hunter.  One  has  to  appreciate  the  fact  that  a  business  of 
any  size,  certainly  medium  and  small  businesses,  when  it  goes  up 
against  the  Government  they  face  a  formidable  foe,  legions  of  law- 
yers and  deep  pockets.  It  cuts  both  ways.  On  the  one  hand,  the 
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longer  the  dispute  is  drawn  out  by  repeated  hearings  and  contin- 
ued paperwork,  it  costs  enormous  amounts  of  money.  Legal  costs 
mount. 

Probably  more  disturbing  is  the  flip  side  that  we  heard  this 
morning.  One  can  understand  the  desire  to  expeditiously  move 
cases  forward.  At  the  same  time,  when  the  Government  comes  in 
and  says  to  you,  we  would  like  to  settle  this  quickly,  and  the  longer 
it  goes  on  the  less  disposed  we  are  going  to  be  to  settle  it  in  a  way 
you  find  attractive,  will  push  many  companies  into  making  deci- 
sions that  are  not  in  their  best  business  interests  simply  to  get  the 
thing  solved. 

So  it  is  a  question  of  a  very  large  Government  authority  using 
its  power  and  its  authority  judiciously  and  carefully. 

Senator  Specter.  Do  you  think  it  is  an  unfair  approach  for  the 
NLRB  to  take  to  say  that  if  we  invest  time  in  litigation  we  are  not 
going  to  settle  this  case?  Do  you  think  that  is  an  unfair  approach? 

Dr.  Hunter.  It  can  be  unfair.  It  can  be  used  unfairly.  Obviously, 
it  can  be  a  statement  of  fact,  and  as  an  indication  to  the  business 
on  the  other  side  of  the  table  that  if  you  behave  unfairly  or  if  you 
unnecessarily  drag  this  out  there  will  be  consequences,  certainly 
something  the  Board  is  entitled  to  do. 

On  the  other  hand,  if  it  comes  across  as  a  threat,  so  that  a 
businessperson  walks  away  from  the  table  thinking,  this  is  going 
to  cost  me,  but  the  alternative  may  be  going  out  of  business,  I 
think  that  is  inappropriate. 

Senator  Specter.  Well,  it  cannot  be  anything  other  than  a 
threat.  The  question  is  whether  it  is  a  fair  attitude. 

I  do  not  know  that  the  NLRB  says  that,  but  their  lawyer  today 
said  that  they  do  consider  that. 

In  a  sense,  you  ought  to  decide  the  case  based  upon  the  merits 
at  any  point,  without  regard  to  what  has  been  invested  in  a  case, 
but  if  your  position  hardens  because  you  spent  money,  I  do  not 
know.  That  is  why  I  am  asking  you  the  question  as  to  whether  that 
is  fair  or  not. 

Dr.  Hunter.  As  a  general  proposition,  I  think  it  is  unfair.  Giving 
the  Board  the  benefit  of  the  doubt,  what  I  was  trying  to  say  is,  if 
what  they  are  indicating  is  that  they  want — that  they  are  not  going 
to  tolerate  nonsense  on  either  side,  that  is  one  thing,  but  if  what 
they  are  doing  is  using  this  as  a  bargaining  tactic,  I  think  it  is  in- 
appropriate and  unfair,  especially  coming  from  the  Government, 
with  extraordinary  resources  on  its  side. 

Senator  Specter.  Mr.  Trumka,  you  talk  about  deregulations,  and 
bypassing  the  labor  laws  altogether,  and  I  think  you  cited  a  case 
where  they  had  bypassed  the  labor  laws.  What  was  that? 

Mr.  Trumka.  Jobs  With  Justice.  Instead  of  using  the  NLRB  to 
try  to  get  recognition  from  their  employers,  they  go  beyond  that 
and  they  do  other  types  of  things. 

Senator  Specter.  Such  as? 

Mr.  Trumka.  Corporate  campaigns,  publicity  campaigns  to  try  to 
make  the  public  aware  of  the  unfair  labor  practices  that  the  em- 
ployer is  giving  them,  and  then  try  to  use  any  kind  of  economic  le- 
verage that  they  may  have  to  gain  recognition. 

Senator  Specter,  Well,  those  are  appropriate  approaches  in  a 
free  society  to  speak  your  mind  as  to  what  you  want  to  do. 
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Mr.  Trumka.  They  absolutely  are.  Unfortunately,  with  labor, 
with  the  advent  of  a  lot  of  the  amendments  to  the  act  and  the  case 
law  they  are  after,  a  lot  of  the  weapons  that  were  formerly  avail- 
able to  workers  to  get  that  point  of  view  across  are  now  denied 
them,  and  they  have  a  resulting — the  NLRB  has  been  the  vehicle 
that  we  have  been  told  is  ours,  and  if  the  vehicle  does  not  work, 
then  the  remedy  that  we  have  been  given  is  not  there  as  well. 

So  that  we  are  told  to  comply  by  the  constraining  factors  of  the 
law,  but  being  denied  the  benefit  of  the  enforcement  of  that  law, 
which  is  a  totally  unfair  position  for  workers  to  be  put  in. 

Senator  Specter.  Dr.  Hunter,  do  you  have  any  problem  with 
what  Mr.  Trumka  describes  as  ways  to  bypass  the  NLRB? 

Dr.  Hunter.  Let  me  go  back,  if  I  may,  and  prepare  a  written  re- 
sponse to  that.  The  details  of  this  are  frankly  getting  beyond  my 
ability  to  give  you  an  oral  answer. 

Senator  Specter.  I  would  be  interested  in  knowing.  It  seems  to 
me  exercising  speech  to  complain  about  certain  conduct  and  try  to 
get  public  response  is  within  the  ambit,  but  I  do  not  want  to  judge 
that  totally  without  giving  you  a  chance  to  reply. 

Mr.  Trumka.  Mr.  Chairman,  if  I  might  add,  there  currently  is  an 
effort  on  the  House  side  to  eliminate  those  type  of  efforts  as  well 
from  the  ambit  of  what  workers  can  do. 

Senator  Specter.  In  what  way? 

Mr.  Trumka.  To  make  what  would  be  called  comprehensive  or 
corporate  campaigns  illegal.  On  the  House  side  they  would  draft 
another  bill,  as  they  did  to  make  sitdown  strikes,  hot  cargo  clauses, 
secondary  boycotts,  quickie  strikes,  all  of  those  weapons  that  were 
at  workers'  disposal  at  one  time  were  made  illegal  by  the  act.  They 
would  now  seek  to  make  a  lot  of  the  things  we  are  talking  about 
here,  those  type  of  corporate  campaigns  or  comprehensive  cam- 
paigns also  illegal. 

Senator  Specter.  But  at  the  present  time  a  corporate  campaign 
is  legal.  Is  that  the  import  of  an  effort  to  make  it  illegal? 

Mr.  Trumka.  Yes;  it  is. 

Senator  Specter.  What  do  you  really  think  about  deregulation? 
Is  that  really  within  the  realm  of  possibility,  Mr.  Trumka,  deregu- 
lation of  the  labor  laws? 

Mr.  Trumka.  Well,  we  believe  that  the  labor  laws  should  be 
made  current.  They  were  drafted  at  a  time  when  we  were  a  re- 
gional economy  back  in  the  thirties  and  forties.  Everybody  has 
moved  beyond  that,  with  the  exception  of  America's  labor  laws. 

Our  labor  laws  are  perhaps  the  most  archaic  of  any  industri- 
alized country  in  the  world.  Only  here  can  a  striker  be  perma- 
nently replaced  for  exercising  his  or  her  right  to  withhold  their 
labor.  They  do  not  even  do  that  in  South  Africa  any  more,  and  so 
we  think  that  the  labor  laws  need  to  be  overhauled  to  be  made  cur- 
rent so  that  workers  can  really  have  a  balance  of  power  with  their 
employer. 

That  is  what  built  the  middle  class.  That  is  what  our  labor  laws 
currently  say  is  the  policy  of  the  United  States,  and  what  we  hear 
is,  every  time  those  laws  start  to  come  back  we  hear,  like  from  Mr. 
Hunter,  the  perception — he  outlined  three  different  things,  the  in- 
junction authority  is  being  abused. 
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Well,  in  fact,  if  he  bothered  to  look  at  the  facts,  the  facts  show 
that  only  last  year  did  we  come  back  to  the  same  number  of  10(j) 
injunctions  that  were  issued  in  1980-81.  We  are  only  starting  to 
get  back  there. 

And  let  me  read  to  you,  in  1977  when  we  tried  to  change  that 
act,  what  his  counterpart,  the  National  Association  of  Manufactur- 
ers, said  to  stop  a  change  of  the  labor  law.  This  is  directly  what 
they  said: 

A  change  in  NLRB  attitude  toward  seeking  10(j)  relief  as  the  act  says  it  should 
as  well  as  speeding  up  its  processes  for  handling  of  10(j)  requests  may  be  the  an- 
swer to  those  who  clamor  for  expeditious  action  under  the  act.  If  the  public,  employ- 
ers, and  unions  were  made  more  aware  of  10(j)  and  its  potential,  it  may  residt  in 
a  change  in  the  labor  relations  atmosphere. 

The  Board  has  come  back  to  what  the  National  Association  of 
Manufacturers  said  was  the  recipe  for  labor  relations,  and  he 
claims  that  it  is  now  oppressive. 

Senator  Specter.  Do  you  care  to  respond  to  that,  Dr.  Hunter? 

Dr.  Hunter.  It  seems  to  me  that  we  get  lost  in  the  thicket  of 

Mr.  Trumka.  With  the  facts. 

Dr.  Hunter  [continuing].  Of  the  arcane  union  strategies  and 
legal  issues. 

The  fact  of  the  matter  is,  we  have  heard  several  times  this  morn- 
ing that  we — sometimes  referring  to  Congress,  sometimes  referring 
to  unions,  sometimes  referring  to  labor  lawyers — ^we  make,  have 
made  American  jobs  the  most  high  paid  jobs  in  the  world.  We  make 
good  jobs.  We  do  not  make  good  jobs  as  lawyers  and  as  politicians 
and  as  union  leaders.  We  make  good,  well-paying  jobs  by  equipping 
workers  with  capital  that  is  necessary  to  turn  them  into  produc- 
tive, efficient  workers,  more  productive,  more  efficient  than  men 
and  women  can  be  with  their  bare  hands. 

And  so  while  we  stand  in  agreement  that  we  need  protection  in 
the  labor  and  the  workplace,  workers  need  the  ability  to  bring  com- 
plaints, let  us  not  lose  sight  of  the  fact  of  what  it  is  that  improves 
the  plight  of  American  workers  and  that  is,  making  it  possible  for 
employers  to  make  the  good  jobs  and  provide  them  with  the  capital 
equipment  necessary  to  be  productive. 

Mr.  Trumka.  Mr.  Chairman,  I  would  like  to  respond  to  that. 
Every  time  a  worker  in  this  country  comes  up  and  says  that  work- 
ers ought  to  be  on  equal  footing  with  their  employer  so  that  they 
can  negotiate  fair  terms  and  improve  their  lot,  like  we  did  earlier 
to  build  the  middle  class,  another  group  of  employers  comes  up  and 
says,  if  that  happens  it  is  the  end  of  the  world,  that  we  will  not 
be  able  to  create  jobs,  and  everything  will  come  to  a  screeching 
halt. 

That  means  that  American  workers  are  somehow  different  than 
workers  ever3rwhere  else  in  the  industrial  world,  and  industrial  so- 
ciety. German  workers  have  a  lot  more  power  on  the  job  to  make 
decisions.  They  compete.  In  fact,  they  clean  our  clock  sometimes. 
Japanese  workers  have  more  power,  more  authority,  more  rights  as 
workers  on  the  job  than  American  workers.  They  compete. 

Scandinavian  workers — you  can  go  around  the  world  where 
workers  are  given  more  of  a  say,  and  more  of  a  right  to  join  a 
union,  and  actually  deal  as  an  equal  with  their  employer  so  that 
better  decisions  are  made.  They  somehow  have  found  the  way  not 
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only  to  compete,  but  to  exceed,  and  it  gets  a  little  tiresome  to  hear 
American  employers  continually  say  that  if  workers  are  ever  given 
a  say  on  the  job,  if  they  have  a  right  to  form  a  union  without  being 
threatened  and  fired,  and  if  they  can  sit  as  an  equal  with  their  em- 
ployer across  the  table,  that  somehow  we  would  cause  this  great 
country  of  ours  to  go  into  demise. 

I  do  not  believe  it,  and  on  behalf  of  the  American  workers  I  re- 
sent the  continual  insinuation  that  somehow  we  are  less  worthy 
than  our  counterparts  around  the  world. 

Dr.  Hunter.  Mr.  Chairman,  I  do  not  know  how  long  you  want 
to  let  this  continue,  but  I  do  feel  I  need  to  respond. 

Senator  Specter.  Well,  I  think  you  have  got  the  last  surrebutter. 

Dr.  Hunter.  The  1930's  rhetoric  is  interesting.  The  fact  of  the 
matter  is  voluntary  unionism  in  this  country  is  open  and  free  to  all. 
Workers  have  voted.  They  have  voted  with  their  free  choices  and 
their  feet,  and  unionism  has  fallen. 

I  am  not  here,  nor  does  the  American  business  community  want 
to  argue  whether  or  not  employees  should  be  unionized.  It  is  a 
right  that  we  give  employees  to  make  a  free  choice,  and  the  over- 
heated rhetoric  and  the  outrage  is  interesting  and  humorous,  but 
the  fact  of  the  matter  is  these  labor  laws  that  we  are  here  to  dis- 
cuss today  have  worked  very  well  to  protect  American  workers, 
have  made  our  system  a  free  and  open  system. 

People  choose  freely  every  day  whether  or  not  to  organize,  and 
all  we  are  saying  today  is,  it  is  time  for  the  NLRB  to  do  its  fair 
share  and  to  act  in  a  judicious,  subjective  manner  in  the  way  that 
we  have  come  to  expect. 

Thank  you. 

Senator  Specter.  Chairman  Gould,  do  you  need  more  authority 
to  deal  with  frivolous  complaints,  or  Mr.  Feinstein?  Is  there  statu- 
tory authority  needed? 

Mr.  Gould.  We  have  provisions  which  award  attorney's  fees 
under  the  equal 

Senator  Specter.  So  you  can  apply  sanctions  under  existing  law? 

Mr.  Gould.  We  can  apply  attorney's  fees  and  sanctions  under  ex- 
isting law. 

Senator  SPECTER.  Let  us  know,  after  you  think  about  it,  whether 
you  would  like  any  additional  authority. 

Let  me  ask  the  two  panelists  one  final  question,  and  that  is,  with 
the  sense  that  one  Board  is  unfair  one  way  and  one  Board  is  unfair 
another  way,  specifically  the  current  Board  being  unfair  to  busi- 
ness and  the  prior  Boards  being  unfair  to  labor,  is  there  a  need  to 
change  or  tighten  the  underlying  statute  to  give  less  discretion  to 
the  Board  to  limit  this  area  of  unfairness? 

I  will  start  with  you,  Mr.  Trumka. 

Mr.  Trumka.  I  do  not  think  that  is  the  answer.  I  think  the  an- 
swer is  to  update  the  law  so  that  they  can  enforce  it  impartially. 

Look,  there  are  times  whenever  I  wished  that  the  Board  had 
been  30  percent  defunded.  Every  time  they  rule  against  me  I  prob- 
ably think  that,  because  they  have  ruled  against  me  a  number  of 
times. 

But  if  you  look  at  the  overall  sense,  even  in  the  eighties,  when- 
ever the  chairman  of  a  national  right-to-work  committee  was  made 
the  Chairman  of  the  NLRB,  there  was  still  some  resemblance  of 


BOSTON  PUBLIC  LIBRARY 

X58        1111 

3  9999  05570  774  7 

impartiality,  because  I  think  the  NLRB  members  take  their  job  se- 
riously, I  really  do,  and  I  think  that  the  bald  assertions  with  no 
underlying  support  that  Mr.  Hunter  says  that  they  have  told  their 
Board  agents  not  to  enforce  the  law,  I  think  that  is  totally  inappro- 
priate, and  I  think  it  is  totally  wrong. 

I  think  those  Board  agents  try  to  do  their  job  if  they  are  given 
the  resources  to  do  it  with.  Sometimes  they  are  for  me  and  some- 
times they  are  against  me,  and  that  is  just  the  way  the  ball  rolls. 

I  think  the  law  needs  to  be  upgraded,  but  if  you  are  going  to 
keep  the  law  the  way  it  is,  or  upgrade  it,  and  you  are  going  to  tell 
me  that  I  have  to  comply  with  it  and  every  worker  in  this  country 
that  our  future  depends  on  it,  then  at  least  give  them  the  resources 
to  enforce  it  so  that  both  sides  can  get  the  benefit  of  that  law  and 
not  one  side. 

Senator  Specter.  Dr.  Hunter,  do  you  think  the  law  ought  to  be 
revised  to  limit  the  discretion  of  the  Board? 

Dr.  Hunter.  Let  me  first,  if  I  may,  respond  to  the  assertion  that 
I  was  making  unwarranted  accusations.  I  have  found  the  particular 
section  in  my  written  testimony  that  deals  with  the  selective  en- 
forcement aspect,  which  is  what  I  was  speaking  of  that  Mr. 
Trumka  just  referred  to. 

There  are  official  documents  from  the  General  Counsel's  Office 
that  suggest  unions  systematically  are  given  the  benefit  of  the 
doubt  and  employers  are  not.  That  is  the  statement  I  made  in  my 
oral  statement,  and  two  particular  directives  are  disturbing. 

The  June  13,  1994,  memorandum  states: 

Effective  immediately  all  precomplaint  cases  raising  issues  under  the  Supreme 
Court  decision  in  Beck  are  to  be  submitted  to  the  Division  of  Advice.  If,  however, 
it  is  appropriate  to  dismiss  the  Beck  allegation  under  existing  guidelines  the  region 
may  do  so  without  submitting  the  case  to  the  Division  of  Advice. 

The  clear  message  to  Board  lawyers  from  the  memorandum  is 
send  meritorious  cases  of  union  abuse  of  dues  to  Washington,  but 
to  go  ahead  and  dismiss  them  at  your  pleasure. 

The  opposite  result  was  applied  to  so-called  salting  cases,  which 
involve  unions  using  an  NLRB  process  for  organizing  gains.  An  Au- 
gust 12,  1994,  memorandum  from  the  Associate  General  Counsel 
instructs  field  staff  on  how  to  prosecute  employers  on  salting 
charges.  Every  case  involving  salting  is  to  be  sent  to  headquarters. 
The  instructions  specifically  state  the  region  should  not  dismiss  the 
case  until  a  coordinator  has  reviewed  the  decision  before  alienating 
unions  by  dismissing  their  charges. 

The  official  Board  position  is  to  give  unions  a  second  bite  at  the 
apple,  another  chance  to  tie  up  the  employer.  That  is  the  kind  of 
selective  enforcement,  the  unfair  kind  of  practices  that  have  em- 
ployers concerned. 

Senator  Specter.  Anything  else,  gentlemen? 

Mr.  Trumka.  Yes;  I  mean,  it  is  obvious  to  me  that  he  is  not  a 
lawyer,  and  it  is  probably  obvious  to  everyone  here.  I  mean,  what 
he  just  read  to  you — I  am  not  going  to  speak  for  the  Board,  be- 
cause, as  I  said,  Mr.  Hunter,  there  are  probably  times  when  I  dis- 
agree with  them  and  dislike  them  as  much  or  more  than  you  do. 

Those  are  general  ways  to  save  money  and  to  do  things  properly. 
The  salting  case  was  before  the  Supreme  Court.  Why  would  you  go 
ahead  and  prosecute  a  bunch  of  cases  that  are  going  to  be  over- 
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turned?  They  said  hold  them.  On  the  other  case,  they  said  use  your 
discretion.  With  the  other  case,  use  your  discretion  on  Beck.  If  it 
is  an  unfair  labor  practice,  charge  it.  If  it  is  not,  send  it  here. 

I  am  really  at  a  loss  to  see  how  he  jumps  to  the  quantum  leap 
from  those  innocuous  memos  to  saying  this  is  selective  enforcement 
of  the  act. 

I  wonder  how  he  would  respond  if  he  knew  that  section  10(1) — 
for  instance,  I  may  have  a  case  that  is  going  up  under  my  dis- 
charge and  he  files  a  section  10(1)  case  that  that  regional  director 
has  to  drop  what  he  is  doing  with  me  and  do  an  expedited  inves- 
tigation of  his  section  10(1)  complaint,  any  employer's  complaint, 
and  by  the  way,  employees  cannot  file  section  10(1)  complaints.  I 
wonder  how  he  would  feel  about  that. 

I  mean,  we  could  talk  about  minutiae,  and  I  heard  a  lot  of  gener- 
alized statements,  and  I  heard  a  lot  of  cliches,  but  he  was  short  on 
facts.  If  he  finds  out  that  they  are  being  improper,  I  will  help  him. 
I  will  help  him  go  after  the  Board  and  the  Board  agents. 

CONCLUSION  OF  HEARING 

Senator  Specter.  Well,  thank  you  all  very  much.  I  appreciate 
very  much  everyone  being  here.  The  subcommittee  will  stand  in  re- 
cess subject  to  the  call  of  the  Chair. 

[Whereupon,  at  11:50  a.m.,  Tuesday,  February  6,  the  hearing 
was  concluded,  and  the  subcommittee  was  recessed,  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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